IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER DeCESARE, : CIVIL ACTI ON
Plaintiff, :
v. : No. 99-129

NATI ONAL RAI LROAD
PASSENGER CORPORATI ON,

Def endant .

VEMORANDUM

R F. KELLY, J. OCTOBER 25, 1999
Presently before the Court is the Mtion of Defendant,
Nati onal Rail road Passenger Corporation (“Antrak”), for Summary
Judgnent of the lawsuit filed by Plaintiff, Jennifer DeCesare
(“Plaintiff”).* Plaintiff filed suit pursuant to 45 U S.C
section 1951, the Federal Enployers’ Liability Act ("“FELA"),
claimng enotional distress incurred during her Antrak
enploynment. 45 U. S.C. 8 51 (West 1986). For the reasons that
follow, Amtrak’s Mtion is granted.
| . FACTS.
The facts in this case, although identical to those of

DeCesare v. National R R Passenger Corp., No. 98-3851, 1999 W

1On May 24, 1999, this Court granted Amtrak’s Summary
Judgnent Motion in a separate case involving the sanme parties
based on the sanme facts alleged herein in which Plaintiff sought
damages pursuant to Title VII and state |aw theories of negligent
and intentional infliction of enotional distress. See DeCesare
v. National R R Passenger Corp., No. 98-3851, 1999 W 330258
(E.D. Pa. May 24, 1999).




330258 (E.D. Pa. May 24, 1999), are set forth hereinto
adequately address the FELA issues involved. Plaintiff has

wor ked at Antrak’s Maintenance Facility in Bear, Delaware from
1994 t hrough Cctober 23, 1996, and fromJuly 1, 1997 through the
present. Beginning in October 1996, she worked as a nenber of a
coach cl eaning team responsi ble for cleaning overhaul ed railroad
coach cars and dunpi ng dunpsters.

Plaintiff alleges that she was sexual |y harassed by
anot her Amtrak enpl oyee, Larry Platt (“Platt”), on at |east four
di fferent occasions during 1995 and 1996. Sonetine in 1995,
during a two week period in which Platt transferred in from
another Amrak facility, Plaintiff alleges that Platt addressed
an i nappropriate comment to her.? Plaintiff had no contact with
Platt until approximtely one year later, in |ate Septenber or

early Cctober 1996, when Pl att becane her foreman. (DeCesare

2Platt was Plaintiff's tenporary supervisor at the tinme the
foll ow ng occurred:

The one night | was - we have a cafeteria,
and | was bendi ng over the tables and he cane
up behind ne. | was reaching over the table
to grab the newspaper and he canme up behi nd
me and said, that’s a dangerous position for
a woman to be - for a woman |ike you to be
in.

(DeCesare Dep. of 12/28/98 at 106.) Plaintiff gave Platt a
“dirty | ook” and wal ked away fromhim Al though Plaintiff
considered this comment to be “totally rude,” she was not
terribly upset by it and did not report it to anyone in Amtrak
managenent. (lLd. at 107-08.)



Dep. of 12/28/98 at 110, 116.) Plaintiff alleges that, in early
Cct ober 1996, Platt said, “those Barr boys are awful big, how do
you handle all that.” (lLd. at 118.) Platt was apparently
referring to Plaintiff’s fiancee, Bruce Barr, and his brother,
both of whom al so worked for Antrak. (l1d.) Plaintiff alleges
that Platt would stare at her while she was working and woul d
make grunting noi ses or “chew on a toothpick or a straw and take

his tongue and roll it across his |lips and just continue to stare

at” her. (lLd. at 117, 119.)

At her deposition, Plaintiff also testified about an
i nci dent which occurred on Cctober 4, 1996:
Q Specifically, what did he say and do?

A | think that was the night that | was up
on a car, cleaning . . . and there was the
electric wres hanging off the heater grille
and they were | oose wires, they weren't -
they had no connectors on the end. And |
told himabout the situation, and he said,
well, he’'d hold the wires and | said fine.
And | noticed that there was sonething around
his neck. And when |I asked hi mwhat was
around his neck, he proceeded to grab his
crotch area and rub it and say it’'s ny
extensi on and started | aughi ng.

Q What did you say?
A | didn’t say anything. | just quick got
done what | was doing, got up and said |I'm
done. And he started - when he was | aughing,
he said, no, it’s ny snake light. And that’s
when | got up and wal ked off the car.

(1d. at 128-129.)

Approxi mately one week later, Platt questioned
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Plaintiff about her absence fromwork on October 10 or 11, 1996.
Prior to her absence, Platt had infornmed Plaintiff that there was
a schedul ed enpl oyee neeting requiring Plaintiff and other
enpl oyees to report for work one hour early. Plaintiff inforned
Platt that “other obligations” prevented her fromattendi ng the
meeting. (ld. at 161.) Plaintiff was subsequently absent from
work on the date of the schedul ed neeting and Platt allegedly
accused her of lying because he thought she wanted to avoid
comng to work early. Plaintiff, upset with Platt’s accusati on,
told himto “back off” and | eave her alone. (ld. at 161-62.)

Plaintiff clains that after this incident, Platt stared
at her and “kind of sort of started getting nasty.” (ld. at
156.) On Cctober 16, 1996, Platt insisted that Plaintiff clean a
train car that she believed she should not have to clean due to
exposed wiring. At the advice of her union representative, she
cl eaned the car but stayed away fromthe offending wres. (1d.
at 182-84.) On Cctober 22, 1996, Plaintiff stopped working on
the advice of her famly doctor to “take yourself out of the
environnent.” Plaintiff remained out of work for nearly nine
mont hs, during which tinme she perfornmed the normal duties of a
stay at honme nother. (lLd. at 189, 195-98.)

| nstead of reporting these incidents involving Platt to
Amtrak managenent, Plaintiff filed a grievance with the Transit

Workers Uni on which was transnmitted to Amtrak on Oct ober 25,



1996. (ld. at 127, 148-49, 157-58.) Antrak investigated
Plaintiff’s allegations and held a hearing regarding Platt’s
conduct on Decenber 11 and 12, 1996. (Kirshner Aff., 1 5, Ex. C
at 1 24.) Platt was found guilty of nmaking the snake |ight
coment and of staring lewdly at Plaintiff. Antrak term nated
Platt’s enploynent. (ld. at § 25.) Platt appealed his
termnation to the Public Law Board which found that his conduct
had not been sufficiently severe to warrant term nation and
ordered his reinstatenent. (ld. at § 6, Ex. D.)

Plaintiff subsequently filed an EEOCC charge agai nst
Amtrak on April 22, 1997. The EEOC di sm ssed her clains on Apri
28, 1998. (ld. at Y 7, 8, Exs. E, F.) Plaintiff then filed a
Title VII action against Antrak in this Court on July 23, 1998.
On May 24, 1999, Plaintiff’'s case was dismssed inits entirety
on summary judgnent for failure to prove the sexual harassnent
cause of action. See supra n.1l. Plaintiff’s state |aw clains
for negligence and intentional infliction of enotional distress
were al so di sm ssed because Plaintiff suffered no physical
injury. Plaintiff filed the instant FELA suit against Antrak on
January 11, 1999, prior to dismssal of her Title VIl case.
1. STANDARD.

Pursuant to Rule 56(c) of the Federal Rules of G vil
Procedure, summary judgnent is proper “if there is no genuine

issue as to any material fact and the noving party is entitled to



judgnent as a matter of law.” Fep. R Cv. P. 56(c). The noving
party has the initial burden of informng the court of those
portions of the record that it believes denonstrate the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 325 (1986). An issue is genuine only if there is a
sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 249 (1986). A factual dispute is material only if
it mght affect the outcone of the suit under governing law.  1d.
at 248. To create a jury question in an FELA case, a plaintiff
nmust offer sufficient probative evidence in support of the

el enments of her claim Brady v. Southern Ry. Co., 320 U S. 476,

479 (1943)(citations omtted). This may be acconplished “by
presenting only a m ni num anount of evidence in opposition to the
nmotion. . . . [A] trial court is justified in w thdraw ng issues
fromthe jury's consideration only . . . where there is zero
probability either of enployer negligence or that any such
negligence contributed to the injury of an enployee.” Finley v.
Nati onal R R Passenger Corp., No. 95-3594, 1997 W. 59322, at *2

(E.D. Pa. Feb. 12, 1997)(citations omtted).

To defeat sunmary judgnent, the non-noving party cannot
rest on the pleadings, but nust go beyond the pl eadi ngs and
present “specific facts showng that there is a genuine issue for
trial.” Fep. R CGv. P. 56(e). The non-noving party nust produce
evi dence such that a reasonable juror could find for that party.

Anderson, 477 U. S. at 248. If the court, in viewng all
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reasonabl e i nferences in favor of the non-noving party,
determ nes that there is no genuine issue of material fact, then

summary judgnent is proper. Celotex, 477 U S. at 322; W sni ewski

v. Johns-Manville Corp., 812 F.2d 81, 83 (3d G r. 1987).

[11. DI SCUSSI ON.
FELA provides that “[e]very conmmon carrier by railroad

shall be liable in damages to any person suffering injury
while he is enployed by such carrier . . . for such injury or
death resulting in whole or in part fromthe negligence of any of
the officers, agents, or enployees of such carrier.” 45 U S.C. 8§
51 (West 1986). FELA is a broad renedial statute intended by
Congress to be liberally construed, but it does not relieve
plaintiffs from establishing negligence to prove enpl oyer

l[iability. Consolidated Rail Corp. v. Gottshall, 512 U S. 532,

542-44 (1994). Traditional common | aw el enents of duty, breach,
causati on and danmages apply to an FELA cause of action. Ferguson

v. CSX Transp., 36 F. Supp. 2d 253, 255 (E.D. Pa. 1999)(citations

omtted). Thus, this Court nust first exam ne whether Antrak
owed a legal duty to Plaintiff.

Facts alleged to support a claimunder the FELA for
negligent infliction of enotional distress nmust “provide a
t hreshol d assurance that there is a |ikelihood of genuine and

serious enptional injury.” Gottshall v. Consolidated Rail Corp.




56 F.3d 530 (1995).% Plaintiff alleges that Antrak was negli gent
because it failed to take reasonable action when it had know edge
of Platt’s harassing conduct toward other wonen. (Pl.’s Resp. to
Def.’s Mot. Summ J. at 9).% As aresult, Plaintiff clainms that
Amtrak is liable for her resulting enotional distress.

Negl igently produced enotional distress is actionable

under FELA if a plaintiff is within the “zone of danger” of a

physi cal inpact. See Consolidated Rail Corp. Gottshall, 512 U S
532 (1994). The United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) has stated that a defendant will owe a
plaintiff a legal duty for a claimof negligent infliction of
enpotional distress only if “1) the plaintiff sustained a physical

i npact or 2) plaintiff was placed in imediate risk of physical

3The United States Court of Appeals for the Third Grcuit
(“Third Grcuit”) defines “purely enotional clains” as “nental
di st urbance unacconpani ed by a cont enporaneous infliction of
physical injury,” and distinguishes this sort of injury from
damages for pain and suffering which often attach to clains for
physical injury. See CGottshall v. Consolidated Rail Corp., 56
F.3d 530, 534 n.3 (1995). The Court has not deci ded whet her
enotional distress, to be actionable, nust produce acconpanying
physi cal manifestations in reaction to the mnd s disturbance.
| d.

‘O her femal e Antrak enpl oyees | odged conpl ai nts agai nst
Platt for harassment. (Pl.’s Qop’'n to Def.’s Mot. Sunm J. at 8-
9; See also Bishop v. National R R Passenger Corp., No. 98-3852,
1999 W. 800422 (E.D. Pa. Cct. 7, 1999).) Plaintiff clainms that
Amtrak negligently handl ed these conplaints, which “laid the
foundation for [her] subsequent harassnment at the hands of M.
Platt.” [|d.




harm or threatened inmnently with physical inpact.” Ferguson,

36 F. Supp. 2d at 256 (citing Bloomyv. Consolidated Rail Corp.

41 F. 3d 911, 915-16 (3d Gr. 1994)). In exam ning physical
i npact, the Suprenme Court rejects the notion that every form of
physi cal contact can give rise to an FELA envotional distress

claim Metro-North Commuter R R Co. v. Buckley, 521 U S. 424,

432 (1997). Rather, there nust be a threat of imrediate
traumatic harm |d. at 428-38. Nothing in the record before
this Court establishes that there was any physical inpact between
Platt and Plaintiff or any threat by Platt of imedi ate traunmatic
harmto Plaintiff.>

Plaintiff notes that Amrak does not address any cases
i nvol vi ng FELA and sexual harassnment injuries in support of it’'s
Motion for Summary Judgnent. (Pl.’s Resp. to Def.’s Mdt. Summ J.

at 3.) Plaintiff contends that Snolsky v. Consolidated Rai

Corp., 780 F. Supp. 283 (E.D. Pa. 1991), a case in which a
plaintiff filed suit under FELA and Title VIl seeking to recover

for a supervisor’s alleged harassnent, and Dennis v. Consolidated

Rail Corp., No. 93-1915, 1994 W 494453 (E.D. Pa. Sept. 7, 1994),

Plaintiff, at deposition, stated:

Q . . .[H e never touched you, correct?

A No, he didn't.

Q He never threatened, physically threatened, you
correct?

A Correct.

(DeCesare Dep. of 12/28/98 at 60.)
9



an FELA case al so involving sexual harassnment, appropriately
address this issue. Both Snol sky and Denni s, however, were
decided prior to Gottshall. Although Snolsky is simlar to this
case because both plaintiffs all eged sexual harassnent w thout
physi cal inpact, Snolsky was decided three years prior to the
Suprene Court’s holding in Gottshall that the plaintiff nust
denonstrate that she was within the “zone of danger” of inmm nent
physi cal i npact. Dennis is equally unsupportive of Plaintiff’s
case because Dennis involved a clear physical inpact. Here,
there was no physical inpact to Plaintiff.®

Plaintiff contends that Anmtrak’s discussion involving
Gottshall is inconplete since Antrak did not address Wal sh v.

Consolidated Rail Corp., 937 F. Supp. 380 (E.D. Pa. 1996), a case

in which the Court denied sunmmary judgnment and stated that
Gottshall does not preclude FELA clains where a specific and
unsafe condition exists which leads to the stress or enotional
distress suffered by an enployee. 1d. Antrak notes, however,
that in the Ferquson case, decided in this District nore recently

than Wal sh, the Court granted sunmmary judgnent to a def endant

SAntrak notes that the Third G rcuit has not addressed the
i ssue whether Title VIl is the exclusive remedy for sexual
harassnment clains or whether such clains may al so be brought
pursuant to the FELA. (Def.’s Mem Law in Supp. Mt. Summ J. at
9.) Even assuming that the Third Crcuit agrees with the hol ding
in Snolsky that Title VIl does not preclude a sexual harassnent
claimfrom bei ng pursued under the FELA, Plaintiff still nust
denonstrate that she was within the zone of danger
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rail road on an FELA enotional distress claimwth nore conpelling
facts than in the instant case. (Def.’s Mem Law in Supp. of
Mot. Summ J. at 9.) In Ferquson, a railroad enpl oyee all eged
that he suffered severe enotional distress as a result of verba
and physical threats by a co-enployee. |In that case, the co-
enpl oyee threatened to kill himfor reporting indiscretions of
anot her enpl oyee to a supervisor, threatened to burn down the
plaintiff’s house and kill his famly, and on one occasi on nmade
sl ashing notions across his neck and threw rocks and | unber at
the plaintiff. Ferguson, 36 F. Supp. 2d at 253-54. The Court
held that none of the actions gave rise to an FELA cl ai m because
none of the events placed the plaintiff in the zone of danger of
i mredi ate risk of physical harm [d. at 255-56. In the instant
case, Platt’s conduct cannot be considered as egregi ous as that
denonstrated in Ferguson. Accordingly, Plaintiff was never in
the zone of danger of immediate risk of physical harm
Plaintiff’s clains for intentional infliction of
enotional distress also do not allow her to avoid sunmary
judgnent. As stated previously, traditional comon |aw tort
el ements apply to causes of action pursuant to the FELA
Ferquson, 36 F. Supp. 2d at 255. This Court previously dism ssed
Plaintiff’s intentional infliction of enotional distress claimin
the Title VII and state | aw contexts as not outrageous enough to

be actionable. See DeCesare v. National R R Passenger Corp.
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No. 98-3851, 1999 W 330258, at *6 (E.D. Pa. My 24, 1999).
Thus, Plaintiff’s FELA claimfor intentional infliction of
enotional distress also fails. In addition, Plaintiff's claim
for intentional infliction of enotional distress, as a purely
enptional injury with no significant inpact or threat of
i mredi at e physical inpact, fails under Gottshall.
I V. CONCLUSI ON.

For the foregoing reasons, Antrak’s Mtion for Summary
Judgnent is granted. Plaintiff’'s case is dismssed with
prej udi ce.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JENNI FER DeCESARE, : CIVIL ACTI ON
Plaintiff, :
v. : No. 99-129

NATI ONAL RAI LROAD
PASSENGER CORPORATI ON,

Def endant .

ORDER

AND NOW this 25th day of Cctober, 1999, upon
consi deration of Defendant’s Mdtion for Summary Judgnment and the
Plaintiff’'s Response thereto, it is hereby ORDERED t hat
Def endant’s Motion is GRANTED and Plaintiff’s case is D SM SSED
with prejudice. The Cerk of Court is ORDERED to mark this case
CLOSED.

BY THE COURT:

Robert F. Kelly, J.



