IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEAN PRYOR and - CVIL ACTI ON
SEAN PRYOR :

V.
MERCY CATHOLI C MEDI CAL CENTER, et al. : NO 99-0988

VEMORANDUM AND ORDER

HUTTON, J. Oct ober 15, 1999

Presently before the Court are Defendants’, Mercy
Cat hol i ¢ Medi cal Center and Mercy Health System (“MCMC’), Motion to
Di smiss and/or Strike (Docket No. 6). For the follow ng reasons,

t he Defendants’ Motion is DENI ED | N PART and GRANTED | N PART.

| . BACKGROUND

The Plaintiff, Jean Pryor, alleges the following facts in
her Amended Conplaint. Plaintiff was enployed as a technician in
the Psychiatric Unit of Mercy Catholic Medical Center. Mer cy
Catholic hired Defendant M chael Dorfman, MD. (“Dorfman”) and
assigned him to the sane wunit as Plaintiff. Plaintiff was
instructed and directed by Dorfrman in the performance of her job
responsibilities. Plaintiff also received psychiatric care from
Dor f man. During this period, Dorfman was subject to the
supervision and control of Mercy Catholic Medical Center, Mercy

Heal th System and Mercy Psychiatry Associ ates.



During the course of Plaintiff’s enpl oynent Dorfman nmade
sexually explicit remarks, physically restrained Plaintiff, and
preformed | ewd sex acts in her presence. Plaintiff further alleges
t hat Defendants MCMC had know edge of said incidents, wllfully
di scrim nat ed agai nst Plaintiff because of her gender, and engaged
inretaliation because of her filing of adm nistrative conpl ai nts.
Plaintiff filed an Anended Conpl ai nt whi ch cont ai ned ei ght counts:
(1) a violation of 42 U. S.C. 8§ 13981 -Count I, (2) a violation of
t he Pennsyl vani a Human Rel ati ons Act -Count Il; (3) negligent and
intentional infliction of enotional distress -Count 111; (4)
assault, battery, and trespass -Count 1V; (5) |oss of consortium -
Count V; (6) a violation of 42 U S. . C. 8§ 2000e -Count VI; (7)
negli gent supervision -Count VII; and (8) nedical malpractice -
Count VI1I.\!' Defendants MCMC nove to strike the specific damages
amount in Counts | and VI; to dismss Counts II1l, VIl and V; and
to petition the Court to decline supplenental jurisdiction over the

State mal practice claim

1. STANDARD OF REVI EW

Federal Rule of Cvil Procedure 8(a) requires that a

plaintiff’s conplaint set forth “a short and pl ain statenent of the

claim showng that the pleader is entitled to relief.” Fed. R
Y Plaintiff's Conpl ai nt erroneously refers to Count VIII and Count
VII. For the purposes of this Menorandum and Order, the Court will refer to

said count correctly as Count VIII



Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to “set
out in detail the facts upon which he bases his claim” Conley v.
G bson, 355 U. S. 41, 47 (1957). |In other words, the plaintiff need
only to “give the defendant fair notice of what the plaintiff’s
claimis and the grounds upon which it rests.” 1d.

When considering a notion to dismss a conplaint for
failure to state a claim under Federal Rule of Civil Procedure
12(b)(6),2 this Court nust “accept as true the facts alleged in the
conplaint and all reasonable inferences that can be drawn from

them” Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r.

1990). The Court will only dismss the conplaint if ““it is clear
that no relief could be granted under any set of facts that could

be proved consistent with the allegations.’” HJ. Inc. v.

Northwestern Bell Tel. Co., 492 U.S. 229, 249-50 (1989) (quoting

Hi shon v. King & Spalding, 467 U.S. 69, 73 (1984)).

2 Rule 12(b) (6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in
any pleading . . . shall be asserted in the responsive
pl eading thereto if one is required, except that the
foll owi ng defenses may at the option of the pleader be
made by nmotion: . . . (6) failure to state a clai mupon
which relief can be granted . .

Fed. R Gv. P. 12(b)(6).



1. DI SCUSSI ON

A. Count | and VI

Counts | and VI of Plaintiff’s Anended Conpl ai nt contain
a demand for wunliquidated danages “in an anmount not |ess than
$300, 0000.00.” (See Pl."s Am Conpl. 11 31(a), 56(a)). Defendants
assert that such pleading is prohibited under Local Rule of Cvil
Procedure 5.1.1. VWhile the court is inclined to agree wth
Def endants’ position, it is unnecessary to decide this issue as
Plaintiff has agreed to renmove such specific demand. (See Pl.’s
Resp. to Def.’s Mot. to Dismiss § E). As such, the Court grants
Def endants’ notion to strike Plaintiff’s $300,000 request for

unl i qui dat ed danages.\?3

B. Count 11 and VII

Count 11l of Plaintiff’s Anmended Conpl ai nt all eges that
Plaintiff suffered damages resulting from both negligent and
intentional infliction of enotional distress. |In addition, Count
VII alleges that MCMC acted negligently in failing to supervise

Dor f man.

3 As a technical matter, Plaintiff requests that the revision to

t he damages request be acconplished through a Second Anended Conplaint. Such
action is sinply unnecessary as the court may nodi fy the existing conpl ai nt
pursuant to Fed. R CGv. P. 12(f).



(1) Count 11l1's Negligent Infliction of Enotional

Distress Caimls Barred By The Pennsyl vani a Wor kers’ Conpensati on

Act .

Count 11l of Plaintiff’s Anmended Conpl aint all eges both
negligent and intentional infliction of enotional distress. Wile
the personal aninmus exception to the Pennsylvania Wrkers’
Conpensation Act (“WCA")\* supports the possibility of a clai m of
i ntenti onal infliction of enotional di stress, a negligent
inflictionclaimis by its very terns excluded. The Superior Court
of Pennsyl vania has held that “the Wrkers Conpensation Act w |
not bar an action for intentional infliction of enotional distress
where the injury to the enpl oyee arose from harassnment which was
personal in nature and not part of the proper enployer-enpl oyee

relationship.” Hoy v. Angelone, 691 A 2d 476, 482 (Pa. Super. Ct.

1997), aff'd 720 A . 2d 745 (Pa. 1998). This conclusion is
consistent with recent decisions in this D strict that also
recognize the availability of an intentional infliction of
enotional distress claimin the context of sexual harassment. See

WIls v. Phillips, No. CV.A 98-5752, 1999 W. 200674, at *6 (E.D.

4 Title 77 Section 411(1) of the Pennsylvania Statutes and

Consol i dated Statutes Annotated states as foll ows:

The term“injury arising in the course of his enploynment,” as used
inthis article, shall not include an injury caused by an act of a third
person intended to injure the enpl oye[e] because of reasons personal to him
and not directed against himas an enploye[e] or because of his enploynent.

77 Pa. Conn. Stat. 8§ 411(1).



Pa. Apr. 8, 1999) (concluding that the WA does not preenpt
plaintiff’s intentional infliction of enotional distress claimin

sexual harassnent cases); see also Fieni v. Pocopson Honme, No. 96-

5343, 1997 W 220280, at *6 (E.D. Pa. Apr. 29, 1997); Merritt v.

Del aware Ri ver Port Auth., No. C V. A 98-3313, 1999 W. 285900, at *8

n.é (E D Pa. Apr. 20, 1999). However, negligence is not
intentional and thus such an action for negligent infliction of
enotional distress cannot be nmaintained by Plaintiff due to the
WCA' s exclusivity provision. See Fieni, 1997 W. 220280, at *6. As
such, the Court nust dismss Count I|Il to the extent that it
asserts a claimof negligent infliction of enotional distress.

(2) Count 11l Does Not Fail to State a daim of

Intentional Infliction of Enotional Distress.

Def endant s chal | enge the sufficiency of Plaintiff’s claim
of intentional infliction of enotional distress because the conduct
does not rise to the level of outrageousness necessary to sustain
a viable claim (See Def.’s Mt. to Dismss at 7). The
Pennsyl vani a Suprene Court has recogni zed that “as a general rule,
sexual harassnent alone does not rise to the |[evel of
out rageousness necessary to nmake out a cause of action for the
intentional infliction of enpotional distress . . . . [T]he only
instances . . . in the enploynent context is where an enployer
engaged in both sexual harassnment and other retaliatory behavior

agai nst an enployee.” Hoy, 720 A 2d at 754 (quoting the Third



Circuit in Andrews v. City of Phil adel phia, 895 F. 2d 1469, 1487 (3d

Cr. 1990)). Further, *“cases which have found a sufficient basis
for a cause of action . . . have had presented only the npbst
egregious conduct.” 1d. Inthis matter, Plaintiff’s claimis not
limted to nere propositions or sexual innuendos, rather Plaintiff
was subjected to physical force and the display of genitalia,
foundl ing, and nasturbation. (See Pl.’s Am Conpl. Y 17). Further,
Plaintiff alleges she was retaliated against by MCMC for filing
conplaints with admnistrative agencies concerning said sexual
assaults. (See Pl.’s Am Conpl. | 28). G ven these facts, the
Court cannot say with certainty that the facts as presented cannot
support a finding that said conduct was not sufficiently
out rageous, especially in light of the allegation of retaliation.
O her courts under simlar circunstance have also reached this

conclusion. See Merritt, 1999 W. 285900, at *8 (stating that when

conduct is so outrageous as to offends all notions of decency the

claimshould survive); see also Wls, 1999 W. 200674, at *6. As

di scussed in the next section of this Menorandum the harassnent
that Plaintiff experienced can reasonably be consi dered personal in
nature. As such, dismssal of Plaintiff’s intentional infliction
of enotional distress claimnust be denied.

(3) Count VI1's Negligent Supervision daimls Not Barred

By The Pennsyl vani a Wrkers’ Conpensati on Act.




Def endants assert that Plaintiff’s count claimng
negl i gent supervisionis barred by the exclusivity principle of the
WCA. \®> (See Def.’s Mot. to Dismss at 4). However, Pennsylvania
state lawclearly contravenes this assertion. The Suprene Court of
Pennsyl vania has stated that “the spirit and intent of the Act
[WCA] is not violated by permtting an enployee injured by a co-
wor ker for purely personal reasons to maintain a negligence action

agai nst his enployer for any associ ated negligence in maintaining

a safe workplace.” Kohler v. MCrory Stores, 615 A 2d 27, 31 (Pa.

1992) (enphasis added); see also Merritt, 1999 W. 285900, at *6-7

(holding that a negligent supervision claimis not barred by the
WCA). To set forth a valid claimagainst an enployer, Plaintiff
must assert that her injuries are not work-rel ated because she was
injured by a co-worker for purely personal reasons. See Kohler, 615
A 2d at 31.

Def endants suggest that because Defendant Dorfman’s
m sconduct was al |l eged to have been perpetrated against Plaintiff
and other staff nenbers, that such conduct is the result of

Plaintiff’s position and thus work-related. (See Def.’s Mdt. to

° Title 77 Section 481(a) of the Pennsylvania Statutes and

Consol i dated Statutes Annotated states as foll ows:

The liability of an enployer under this act shall be exclusive and
in place of any and all other liability to such enpl oyees, his

| egal representatives, husband or w fe, parents, dependants, next
of kin or anyone otherwi se entitled to damages in any action at

| aw or otherw se on account of injury.

77 Pa. Conn. Stat. § 481(a).



Dismss at 5). Wiile Plaintiff does nake sone assertions that
Dorfrman’s actions were directed at her and other staff nenbers,
Plaintiff also all eges specific instances of sexual assault. These
i nstances include Dorfman’s all eged exposure and fondling of his
genitalia while physically restraining Plaintiff’s ability to
escape such assault. (See Pl.’s Am Conpl. T 17). dearly, such

conduct coul d reasonably be concl uded as purely personal in nature

and not work-related. As such, the dism ssal of Count VII is not
pr oper.
C. Count V

Count Vof Plaintiff’s Anmended Conpl ai nt requests | oss of
consortiumfor Plaintiff, Sean Pryor. Def endant asserts that such
clainms are barred by the exclusivity principal of the Pennsylvania
Wor kers’ Conpensation Act.\® (See Def.’s Mdt. to Dismiss at 10).
However, | oss of consortiumclains that are derivative of clains

whi ch are not pre-enpted are permtted. See Pierce v. Mntgonery

County Opportunity Bd., 884 F. Supp. 965, 979 (E.D. Pa. 1995)

(hol ding that clains pre-enpted by the WCA al so pre-enpt a | oss of

consortiumclaim. As such, dismssal is denied wth respect to

® Defendant also raises concerns that the exact basis for the |oss

of consortiumclaimis unclear and fails to incorporate the nmedical

mal practice claim Although the Court agrees that Plaintiff could have been
nore eloquent in its complaint, it nust be renenbered that Federal Court

i ncorporates notice pleading. See Fed. R Cv. P. 8(a)(1), 8(e). Wien
reading Plaintiff’'s Arended Conplaint, it is clear that Count V is intended to
apply generally to all clainms which would allowits application. Such a
readi ng of the conplaint presents no hardship upon the Defendant.

-9 -



Count V, except for Plaintiff's claimfor negligent infliction of

enotional distress which is pre-enpted.



D. Count VIII

Def endants assert that Plaintiff’s nmedical mal practice
cl ai m shoul d be dism ssed wi thout prejudice because the inclusion
of such a claimin the context of Plaintiff’s other counts would
only serve to confuse the jury. (See Def.’s Mot. to Dism ss at 8).

Section 1367 states that the federal courts “shall have
suppl enental jurisdiction” over clains which are “part of the sane
case or controversy” as a clai mwhich the Court exercises original
jurisdiction. See 28 U . S.C. 8§ 1367(a)(1994). There are three
requi renents for exercising supplenental jurisdiction. First, the
federal claim nust have sufficient substance to confer subject
matter jurisdiction; second, the state and federal clains nust
derive from the common nucleus of operative facts; and third
Plaintiff nust ordinarily expect to try all clains in one judicial

proceeding. See WIls, 1999 W. 200674, at *7 (quoting United M ne

Wrkers of Am v. G bbs, 383 U S. 715, 725 (1966); Lyon v. Wi snan,

45 F.3d 758, 760 (3d Cir. 1995)).

In this mtter, Plaintiff satisfies the three
requi renents for supplenental jurisdiction. First, the federa
claims under Count | and Count VI confer on this Court sufficient
subject matter jurisdiction. Second, the Plaintiff’s mal practice
claim arises out of a common nucl eus of operative facts. Third,
Plaintiff normally would expect to try her clains together as it

saves considerable litigation expense.

- 11 -



Al though Plaintiff satisfies these requirenents, the
Court may still decline to exercise supplenental jurisdiction under
Section 1367(c).\’” In this matter, the nedical nalpractice claim
does not present any novel or conplex issue of state | aw, nor does
it predomnate over Plaintiff’s counts in which this Court has
original jurisdiction. As this Court finds no exceptional
circunstances warranting restraint in the exercise of suppl enental

jurisdiction, Defendants’ request cannot be granted.

E. Plaintiff's Punitive Damage Request

Plaintiff requests punitive damages in connection wth
several negligence causes of action in her Anmended Conpl aint. (See
Pl.”s Am Conpl. at Count IIl, Count VII, VIIl). As the Court has
already determned that the negligent infliction of enotional
distress claimis pre-enpted by the WCA, only the remaining counts
concerning negligent supervision (Count VII) and nedical

mal practice (Count VII1) nust be considered.

" Title 28 Section 1367© provides that:

The district court may decline to exercise suppl enmenta
jurisdiction over a claimunder subsection (a) if-
(1) the claimraises a novel or conplex issue of State
I aw,
(2) the clains substantially predoni nates over the
claimor clainms over which the district court has
original jurisdiction,
(3) the district court has dismissed all clains over
which it has original jurisdiction, or
(4) in exceptional circunstances, there are other
conpel l ing reasons for declining jurisdiction

28 U.S.C. § 1367(c).



Under Pennsyl vania Law, “IpJunitive danmages are
appropriate when an individual’'s actions are of such an outrageous
nature as to denonstrate intentional, willful, wanton, or reckless

conduct.” Interact Accessories, Inc. v. Video Trade Int'l, Ltd.,

No. CIV.A 98-2430, 1999 W 159883, at *3 (E.D. Pa. Mar. 22, 1999)

(quoting Bannar v. Mller, 701 A 2d 232, 242 (Pa. Super. .

1997)). As such, punitive damages are not available in matters
i nvol vi ng si npl e negligence, however they are available in matters
where “the actor knows, or has reason to know . . . of the facts
whi ch create a high degree of risk or physical harmto anot her, and
deli berately proceeds to act, or to fail to act, in conscious
disregard of, or indifference to that risk.” Interact, 1999 W
159883, at *3.

G ven that throughout Plaintiff’s conplaint she alleges
that Defendants knew or should have know of the conduct in
guestion, and yet failed to act, it cannot be said with certainty
that the standard for punitive damages has not been net. It is
sinply too early in the proceedings to adequately neke such a
determ nati on. As such, Defendants’ request to strike the
respective punitive damage demands cannot be granted.

An appropriate Order foll ows



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEAN PRYOR, and : ClVIL ACTI ON
SEAN PRYOR ;
V.
MERCY CATHOLIC MEDI CAL CENTER et al. : NO 99-0988
ORDER
AND NOW this 15t h day of October, 1999, upon

consi deration of the Defendants’ Mtion to Dismss and/or Strike
(Docket No. 6), and Plaintiff’s response thereto (Docket No. 10),
| T 1S HEREBY ORDERED t hat :

(1) Defendants’ Motion to Strike the specific demand for
unl i qui dated damages is GRANTED. Pursuant to Fed. R Cv. P
12(f), the |l anguage “in an anount not | ess than $300, 000.00" is to

be stricken from Paragraph 31(a) of Count | and Paragraph 56(a) of

Count VI ;

(2) Plaintiff’s negligent infliction of enotional
distress claimin Count IIl is DI SM SSED W TH PREJUDI CE;

(3) Defendants’ Mtion to Dismss the intentional
infliction of enotional distress claimin Count IIl is DEN ED,

(4) Defendants’ Motion to Dismiss the negligent

supervision claimin Count VII is DEN ED;



(5) Defendants’ Motion to Dism ss the | oss of consortium
claimin Count V that is derivative of the negligent infliction of
enotional distress cause of action is GRANTED;

(6) Defendants’ Mdtion to petition the Court to decline
suppl enental jurisdiction over the nedical malpractice claimin
Count VIl is DEN ED;\*

(7) Defendants’ Mdtion to strike certain clains for
punitive damages in Plaintiff’s Arended Conplaint is DEN ED, and

(8 Plaintiff’s request for leave to file a Second

Amended Conplaint is DEN ED.\?

BY THE COURT:

HERBERT J. HUTTON, J.

Y Plaintiff’s Amended Conpl ai nt erroneously refers to Count VIII

as Count VII. This Order considers this error and correctly identifies the
Count .

2 Plaintiff’s Second Amended Conpl ai nt seeks to correct ninor

errors already addressed in this Menorandum and Order. As such, its filing
woul d only cause further confusion and del ay between the parties and the
Court.



