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V. :
LA SALLE UNI VERSI TY, et al. : NO. 98-6087
VEMORANDUM
Dal zel |, J. Cct ober 14, 1999

Plaintiff Joseph V. Brogan, a tenured professor, has
sued his enployer, LaSalle University, as well as many indivi dual
def endants, ' for sex discrimnation under 42 U.S.C. § 2000e,
civil rights violations under 42 U S.C. § 1983, and related state
clains of defanmation, negligent and intentional infliction of
enotional distress, breach of contract, and negligent and
intentional interference with contract. Brogan’s case arises out
of LaSalle’'s renoving himas Chair of his departnent, in the
course of granting tenure to a femal e col | eague who Brogan
bel i eved did not deserve that pronotion.

After the close of discovery, defendants noved for
summary judgnent and Brogan has responded. For the reasons set
forth below, we will grant summary judgnment as to Count | of the
Conpl ai nt, conprising Brogan’s Title VI| and § 1983 cl ai ns, and
will also dismss his related state |aw cl ains, contained in

Counts I1-V, pursuant to 28 U . S.C. § 1367(c).

Y I'ncluding LaSalle's President, other menbers of its
adm ni stration, a faculty nmenber, and the Board of Trustees.



|. Facts

The facts necessary to dispose of the notion are
| argely undi sputed. Dr. Brogan becane a faculty nenber at
LaSal |l e University in 1978, and earned tenure as an Assi stant
Prof essor of Political Science in 1993. On July 1, 1995, he was
appoi nted Chair of the political science department, ? with his
termas Chair to end on June 30, 1999. On May 30, 1997, Brogan
received a letter from Provost Joseph Kane informng himthat he
was being termnated as Chair of the political science
departnent, effective a nonth later. Provost Kane stated that
the reason for the termnation was Brogan’s refusal to respond
to, or cooperate in the investigation of, allegations of
discrimnation that Mary Ell en Bal chuni s-Harris, a nmenber of the
political science faculty,® had nade agai nst Brogan.

Bal chuni s-Harris had joined the political science
faculty in 1991. The collegial relationship between Bal chunis-
Harris and Brogan evidently was strained al nost fromthe outset, *
and in Decenber, 1995, shortly after Brogan's appoi ntnent as

Chair, Barbara MIlard, Dean of the School of the Arts and

> The political science departnent at LaSalle conprised
four faculty nenbers.

® Bal chunis-Harris was the only femal e depart nent
menber .

* For instance, Bal chunis-Harris clainmed that she had
an unpl easant |unch neeting with Brogan, during which he
expressed concerns about what he had been told about her
teaching. This occurred in February, 1992, three years before
Brogan' s appoi ntnent as departnent Chair.
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Sci ences, conducted a nedi ati on between Brogan and Bal chuni s-
Harris.® In the Fall of 1996, Bal chunis-Harris was due for
tenure review, and on QOctober 15, 1996, Brogan i nforned

Bal chunis-Harris that the political science departnment had voted

® That sane

not to reconmmend her for either tenure or pronotion.
day, Balchunis-Harris wote a letter to Provost Joseph Kane
stating that both Brogan and Ken Hill, the fornmer political
sci ence departnent Chair, were biased against her; ’ Bal chuni s-
Harris requested a review of the tenure recomendati on deci si on
and the process by which it was reached.

Bal chunis-Harris's all egations sparked a protracted
inquiry. She had several neetings with nmenbers of the
adm ni stration, which included Dean M Il ard, Provost Kane, and

Rose Lee Pauline, the University's affirmative action officer.

Bal chuni s-Harris al so supplied the adm nistration with at | east

®> The nedi ation stenmed from Bal chuni s-Harris's claim
that she was subject to, inter alia, a hostile environnent,
harassnent by nenoranda, and a | ack of support, and that she felt
she was being held to a different standard than ot her depart nent
menbers. For his part, Brogan was concerned with, inter alia,
the syllabi and texts of Balchunis-Harris's classes, her |ack of
presence on canpus for office hours, and her ability to attend
departnental neetings. It is worth noting that Bal chunis-Harris's
al l egations did not contain an explicit claimthat Brogan's
behavi or was notivated by sex.

® Though Bal chuni s-Harris was of course not infornmed of
this at the tinme, the vote was two to one anong the faculty, wth
Brogan in the majority.

" The letter included details of two incidents
i nvolving Professor H Il that arguably anmounted to sexual
harassnent, and Bal chunis-Harris encl osed a copy of a neno from
her to Brogan, dated Novenber 12, 1995, that contained sone of
the allegations that had been nediated by Dean MIlard in
Decenber of that year. The letter contained no explicit claim
that Brogan's actions were notivated by her sex.
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t hree additional nenoranda, the |ast dated Decenber 16, 1996,
detailing the alleged discrimnation and harassnment as it had
occurred since her 1991 hiring.® Al though Brogan was informed by
Provost Kane in early Novenber, 1996 that Bal chunis-Harris's
tenure process had been suspended because of concerns she had

voi ced about the process, he was not informed that there was an
investigation into his treatnent of her.?

Because Brogan’s cl ains of invidious discrimnation are
| argely predicated upon a heavily docunented record, it is
necessary for us now to canvass nuch of the correspondence
bet ween Brogan and the LaSalle adm nistration during the period
i n question.

On January 14, 1997, Provost Kane first infornmed Brogan

that there was indeed an investigation in progress as a result of

the all egations regardi ng Brogan's sexual discrimnation. Kane

® The nenoranda cited many i ssues and incidents
involving Brogan. In his response brief, Brogan catal ogues
twenty-nine separate clains. See Pl.’s Br. In Resp. to Defs.’
Mot. For Summ J. at 6-13 (hereinafter “Pl.'"s Mem”). These

al l egations ranged fromthe serious -- for exanple, that Brogan's
differential treatnment of her may have been notivated by her
status as a new nother -- to the less than serious -- for

exanpl e, that Brogan had not acknow edged an invitation to a
party thrown on the occasion of Bal chunis-Harris's earning her
Ph. D.

® Fol Il owi ng the suspension of Bal chunis-Harris's tenure
process, and as the inquiry was ongoi ng, Brogan had several
conversations with Provost Kane in which Kane reported that
Bal chuni s-Harris had alleged inproprieties in the tenure process.
In these di scussions, Brogan expressed concern that the school’s
procedure for dealing with bias (contained wthin the tenure
review process) was not being used. It would appear that in at
| east one instance during these conversations, Kane specifically
told Brogan that there was no investigation in progress when in
fact there was.
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asked Brogan to neet with himand Dean MIlard in order to

di scuss those clains. On January 21, 1997, Brogan sent a letter
to Kane setting forth his understandi ng of the chronol ogy of the
events in Balchunis-Harris's tenure process that had led to the
January 14 phone call. 1In his letter, Brogan requested that
before any neeting he be provided with copies of all the
materials that Bal chunis-Harris had submtted. In this initial
comruni cati on, Brogan al so expressed two concerns with the
procedures being used: first, he was concerned that the

al l egation of bias was not being addressed through the "bias"

10 second,

procedures provided for in the tenure revi ew process;
he was concerned that if Balchunis-Harris's clains were in fact
of "discrimnation,” then the University's official grievance
procedure (which he felt was the appropriate nmechani smfor
addressing such a clain) was not being used. Less than a week

| ater, Provost Kane sent Brogan nost of Bal chunis-Harris's

“In the tenure process, a candidate subnits her
dossier for review by the departnent. After the departnental
vote, the departnent chair, the appropriate academ c dean, and
the Provost neet in a "Conmttee of Three" to vote on the
candidate's file; if there is at |east one positive vote, the
file goes on for consideration by the faculty Tenure and
Pronotion Commttee. The departnent chair ordinarily is required
to vote the departnent reconmmendation; however, if the chair
feels that the departnment vote was notivated by "bias,” the chair
may vote for the candidate in order to ensure that the
candidate's file is considered by the Tenure and Pronotion
Committee. |If the Tenure and Pronotion Conm ttee votes agai nst
t he candi date, she may appeal to the Tenure and Pronotion Appeal s
Committee, which reviews the case to ensure that fair procedures
were followed, and that there was no arbitrary, capricious, or
discrimnatory action. The Appeals Commttee reports its
findings to the President; upon receipt of the report, the
Presi dent neets with the Provost and the Appeals Conmttee, and
then renders a decision regarding the appeal. See LaSalle
Uni versity Faculty Handbook (Pl.'s Ex. 12) at 41-49.
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docunentation. The Provost also stated in his January 27 letter
t hat the school was not enploying the tenure process "bias"
procedure because the claimwas that sexual discrimnation had
tainted the tenure review process, and went on to say that the
Uni versity had nandated the investigation and that Brogan's ful
cooperation was required.

On February 3, Provost Kane, Dean M|l ard, and Brogan
met to discuss the allegations. During this nmeeting, Brogan
refused to nake specific responses to Bal chunis-Harris's clains,
t hough there was di scussion of the naterials Bal chunis-Harris had
submtted, as well as of the nature of the clains agai nst Brogan
and his concerns about the investigative process. The next day,
Provost Kane sent a letter to Rose Lee Pauline, Assistant Vice-
Presi dent for Business Affairs and the University's affirmative

action officer, describing the neeting and reporting, inter alia,

t hat Brogan had concerns about the process.

On February 10, Brogan sent a letter to Provost Kane
and Dean MIlard presenting a chronol ogy of the events that had
happened, to his understanding, since Cctober 15. In this
| etter, Brogan summari zed his view of the February 3 neeting

11

where he had presented a |ist of his concerns, and requested

that: (1) Balchunis-Harris's tenure process be reopened, (2) the

' These included concerns that the University was not
followi ng the appropriate grievance process, that the University
was tanpering wth the tenure process, and that there was an
attenpt to deny himthe opportunity to defend hinself. Elsewhere
in the letter, Brogan suggested that the adm nistration's conduct
anounted to creating a hostile work environnment for him and that
t he accusations had affected his work and his health.
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i nvesti gati on against himbe ceased, and (3) there be no

di scl osure by the adm nistration that there were clains of sexua
di scrimnation made against him Brogan also reiterated his
request for additional docunentation regarding the clains.

On the same day, ** Provost Kane provided to Brogan
addi ti onal docunentation, and stated in his letter that Brogan
woul d get the same tinme to respond to the allegations that
Bal chuni s-Harris had received to submt her clains. The Provost
reiterated that Brogan had to provide responses to the
al l egations and that he nust follow the investigative procedure
the University mandated. Brogan responded to Kane's letter the
next day. Brogan again voiced his concern that the official

gri evance procedure®™ was not being followed. Brogan also said

2 Kane's February 10 letter reached Brogan after
Brogan's February 10 letter had been drafted but before it was
sent.

3 The official grievance procedure is separated into
"formal" and "informal" review. Informal reviewcalls for a
conference between the grievant and respondent within ten days of
t he occurrence of the act of discrimnation; if resolution is not
achi eved at that stage, then the issue is taken to the supervisor
of either the grievant or the respondent. |If this process fails,
t he grievance noves on to "formal"” review. In formal review the
conplaint is referred to either the Affirmative Action Oficer or
the Director of Personnel, who determ nes if the conduct is
"grievable"; if so, a signed formof grievance is submtted
wthin ten days of the | ast neeting between the grievant and the
supervi sor discussing the conplaint. The grievance is then
submtted to a conmittee of three persons: an Assistant Director
of Personnel appointed by the Director of Personnel, one person
appoi nted by grievant, and one person appoi nted by respondent.
The commttee conducts fact finding and submits its report to the
Director of Personnel, who then submts a report to the area Vice
President or the Provost, who in turn nmakes a final decision. See
LaSal | e University Supervisory Guide (Defs.' Ex. 17) at LU0026-
LU0029. Defendant points out that both Provost Kane and Ms.
Pauline felt that the process of inquiry used with respect to

(continued...)




that he believed Kane was trying to intimdate himwth veiled
threats of punishnent if he did not cooperate with the

i nvestigation, and raised questions about the nerits of sone of
Bal chuni s-Harris's cl ai is.

On February 18, Provost Kane responded to Brogan,
noting that there was no ongoi ng i nvestigati on of Brogan per se,
but rather an effort to understand what Bal chunis-Harris's
al l egations were about and “to follow through” on them 1In his
February 26 letter, Brogan nentioned to Kane® that he was and
had been willing to respond to Bal chunis-Harris's allegations
t hrough the tenure and pronotion process, and that his prinmary
concern was about due process. Brogan also stated that he was
requesting that the American Association of University Professors
(AAUP) review the matter, and that further neetings would have to
awai t AAUP acti on.

On March 4, 1997, Provost Kane responded to say that
whi |l e Brogan was wel cone to get an AAUP opi nion, there could be

no further delay in handling the matter and that the University

B3(...continued)
this matter was in fact the informal grievance procedure, see
Defs." Br. In Supp. O their Mot. For Summ J. at 8 (hereinafter
“Defs." Mem”), though there nay have been sone alteration of the
process in the interests of expedience, see Defs.' Mem at 8,
Pl.’s Mem at 18. To the extent that there is any dispute over
this, it is not material with respect to Brogan's federal |aw
clainms, as is shown bel ow.

“ This letter explicitly did not attenpt to respond to
the various points raised in Brogan's letters of February 10 and
11.

' This letter explicitly did not attenpt to respond to
any assertions and inplications of Kane's |etter of February 18.
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had al ready been prejudiced by Brogan's delay in neeting with
Kane and Dean M|l ard. Kane's letter set a neeting for March 14,
and warned that Brogan's failure to neet at that tinme could
result in charges of insubordination as well as risk Kane's
reachi ng a concl usion about the allegations w thout hearing any
contrary evidence from Brogan

On March 10, Norma Schul man, Associate Secretary of the

AAUP, wote to Provost Kane expressing, inter alia, the AAUP s

concerns for the integrity of the tenure and pronotion process *®
and for due process for faculty nenbers under investigation. The
March 14 neeting was cancel ed due to Provost Kane's illness, and
on March 16 Brogan wote to Kane asking that there be a final
attenpt at nediation and that he allow an AAUP representative to
be present at the neeting.

On March 31, a neeting was at |ast convened anobng
Brogan, Provost Kane, Dean M Il ard, and Robert K. Moore, an AAUP
representative. At the neeting, Brogan reiterated his opposition
to the process being used, and refused to provide specific
responses to the allegations despite Kane's renewed direction
t hat he should do so.

On May 1, 1997, LaSalle’ s President Joseph F. Burke
i nformed Bal chuni s-Harris that she had been granted tenure at

LaSal | e, a decision that bypassed the faculty Tenure and

' That is, a concern that clainms of sexual harassnent
be properly investigated without chilling negative tenure
reconmendat i ons.



Pronoti on conmttee, and which the President did on his own
prerogative. '’

On May 30, Provost Kane sent two letters to Brogan.
One letter stated that because Brogan had of fered no evi dence
contrary to Bal chunis-Harris's clains, Kane had to concl ude t hat
Bal chuni s-Harris had, in fact, been held to a higher standard
than other faculty nenbers. Kane noted that the evidence did not
clearly show that sex was the notivator, but he nentioned that
Bal chuni s-Harris was the I one female faculty nmenber in the
department. ' The letter went on to warn Brogan to avoid any such
behavior in the future and to remnd himto keep the matter
confidential, and that violation of either condition could result
in discipline. The second |letter term nated Brogan's appoi nt nent
as Chair of the political science departnent based on his refusa
to cooperate with his supervisors’ requests during the

i nvestigation of Balchunis-Harris’s clains.

" The President's action was partially driven by the
fact that the University felt that if no decision was nade,
Bal chunis-Harris, sinply by virtue of her tine at LaSalle, would
gain "de facto" tenure under tenure guidelines to which the
Uni versity subscribes. This action sparked a letter on May 9,
1999 fromthe AAUP to President Burke expressing that
organi zation's concern over the grant of tenure w thout faculty
revi ew.

' There is a dispute as to whet her Brogan was found
"guilty" of sex discrimnation. While Kane's |letter suggested
that he was not, deposition statenents from vari ous w tnesses
woul d permt a conclusion that Brogan was thought by nenbers of
the adm nistration to have been found to have sexually
di scri m nated agai nst Bal chunis-Harris, see Pl.'s Mem at 19-20.
As we will note below, this dispute about the m nds of others is
not material to Brogan's federal |aw clains.
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On the sane day, Provost Kane and Dean MIlard wote to
Bal chuni s-Harris and inforned her that (1) the investigation of
her all egations had been del ayed due to Brogan's unwi |l lingness to
cooperate, (2) there had been a finding that Brogan had hel d her
to a higher standard, and (3) there had been a finding that
Brogan's holding her to a higher standard had contributed to
fostering a hostile work environnment. The letter reported that
there had been no finding that Brogan's actions were notivated by
sex, although it did note that Bal chunis-Harris was the only
femal e faculty menber in the department. *

Before he received either of Provost Kane's May 30
| etters, Brogan on June 2 wote to President Burke, Provost Kane,
Dean M Il ard, and other nenbers of the LaSalle adm nistration.
Copies of the letter were also sent to the executive conmttee of
the Board of Trustees. In this letter, Brogan rehearsed his views
of the procedural and factual history of the natter, and argued
that the clainmed unusual treatnment of Bal chunis-Harris's
al l egations stemmed fromthe fact that the accusati ons were nade
by a woman against a nman and therefore constituted sexual
di scrimnation against him Brogan further stated that the
| etter should be considered to be a fornmal grievance application
agai nst President Burke, Provost Kane, Dean M Il ard, Rose Lee

Paul i ne, and ot her nenbers of the adm nistration, and that a

¥ Al'so, on that sane day Provost Kane wote to the
faculty Tenure and Pronotion Commttee, explaining that the
comrittee had been bypassed in Bal chunis-Harris's case because
the University's | egal counsel had advised that any tenure review
had to be delayed until after the investigation into the all eged
di scrim nation was concl uded.
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speci al grievance commttee should be convened to hear the
gri evance.

Four days |ater, Provost Kane replied that Brogan m ght
wish to nodify his June 2 letter based on Kane's May 30 letters,
stating that Brogan's "response"” cane too |ate. The Provost also
asked Brogan to particularize his claimof sexual discrimnation
Wi th respect to each of the people naned in his letter

On June 26, 1997, Brogan responded to Provost Kane and
expl ained that his June 2 letter was not in fact a response to
Bal chunis-Harris's allegations, and that he would only respond to
t he charges through the tenure and pronotion or grievance
processes. Brogan contended that the Provost did not have the
power to renove himas Chair® and that in any event the failure
to provide a forumfor himto respond to the charges linmted the
University's ability to termnate his Chair appointnent "for
cause". Brogan concluded with the claimthat he had been
"convi cted" of sexual discrimnation when there was admttedly no

cl ear evidence of such notivation. %

2 Also in separate June 25 letters to President Burke
and Dean M Il ard, Brogan made the argunents that the Provost did
not have proper authority to termnate his appoi ntnment as Chair
and that the "for cause"” limtation on his appointnent barred his
dismssal at the will of the President, Provost, or Dean. In
letters to Brogan dated July 1 and July 2 respectively, President
Burke and Dean MIlard confirmed that Provost Kane had the
authority to term nate Brogan's appoi ntnent as Chair.

21t is clear that Brogan's chief concern here is for
his reputation. H s loss of his “Chair Stipend” is around $2, 000
for each of the two years of his early termnation in that post.
See Pl.’s Exs. 9 and 11 (chair stipends of $1,839 and $2,019 in
t he 1995-96 and 1996-97 academ c years, respectively).
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This lawsuit foll owed. %

1. Sex Discrinination d ains

Brogan al |l eges that but for his being a man, the
"investigation/renoval /retaliation by the University in violation

of 42 U.S.C. 8 2000e woul d not have occurred,” Conpl. at { 29.

A. Legal Standard?®

2 In his Menorandum of Law, Brogan briefly discusses a

July 5, 1997 letter response by Provost Kane to Brogan's June 26
letter; however, this letter was omtted fromthe exhibits and
will not be considered. In any event, Brogan's Menorandum notes
that in this letter Kane stated that he had nothing further to

add to his previous letters, so its materiality is in any event
dubi ous.

2 A summary judgnent notion should only be granted if
we conclude that "there is no genuine issue as to any materi al
fact and that the noving party is entitled to judgnent as a
matter of law," Fed. R CGv. P. 56(c). In a notion for sumrary
j udgnent, the noving party bears the burden of proving that no
genui ne issue of material fact is in dispute, see Matsushita
Elec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U S. 574, 585
n.10 (1986), and all evidence nust be viewed in the |ight nost
favorable to the nonnoving party, see id. at 587. Once the
nmovi ng party has carried its initial burden, then the nonnoving
party "nmust conme forward with 'specific facts showing there is a
genui ne issue for trial,'" Matsushita, 475 U S. at 587 (quoting
Fed. R Cv. P. 56(e)) (enphasis omtted); see also Celotex Corp.

v. Catrett, 477 U. S. 317, 324 (1986) (holding that the nonnovi ng
party nmust go beyond the pleadings to show that there is a
genui ne issue for trial).

The nere exi stence of sone evidence in support of the
nonnmovi ng party will not be sufficient for denial of a notion for
summary judgnent; there nust be enough evidence to enable a jury
reasonably to find for the nonnoving party on that issue, see
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986).
However, we nmust "view the underlying facts and all reasonable
i nferences therefromin the Iight nost favorable to the party
opposi ng the notion." Pennsylvania Coal Ass'n v. Babbitt, 63 F. 3d
231, 236 (3d Cr. 1995).
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Title VII of the Cvil R ghts Act of 1964 states that
"[1]t shall be an unlawful enploynent practice for an enployer to
fail or refuse to hire or to discharge any individual, or
otherwi se to discrimnate against any individual . . . because of
such individual's race, color, religion, sex, or national
origin." 42 U S.C. § 2000e-2(a)(1) (1994).

Both parties agree, and we concur, that this case
constitutes an "indirect" claimof sex discrimnation requiring

anal ysis under the framework articulated in MDonnell - Dougl as

Corp. v. Green, 411 U S. 792, 802 (1973) and Texas Dept. of

Community Affairs v. Burdine, 450 U S. 248, 253 (1981). Under
this famliar framework, a plaintiff nust first establish a prim
facie case of discrimnation; if the plaintiff successfully does
so, the burden of production shifts to the defendant, who is
required to articulate a legitinmate, nondiscrimnatory reason for

t he chal | enged enpl oynent action. See Burdine, 450 U S. at 253-

54. Once such a legitimte, nondiscrimnatory reason is
proffered, the plaintiff nust point to evidence that discredits
the cl ai med nondi scrimnatory reason or that shows beyond a
preponderance of the evidence that the enployer's action had a

di scrimnatory notivating cause. See Sheridan v. E. 1. DuPont de

Nenmpurs & Co., 100 F.3d 1061, 1067 (3d G r. 1996) (citing Fuentes

v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994)).

B. Brogan's Prim Facie Case
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In order to establish a prina facie case of

discrimnatory discharge, a plaintiff nust showthat (1) he is a
menber of a protected class; * (2) he was qualified for the
position; and (3) he was discharged under circunstances that give

rise to an inference of unlawful discrimnation. See VWil dron v.

SL Indus., Inc., 56 F.3d 491, 494 (3d Gr. 1995). 2 A primry

purpose of the prima facie case is to "elimnate the nost

obvi ous, |lawful reasons for the defendant's action,” Pivirotto,
1999 WL 689961, at *4 (citing Burdine, 450 U S. at 253-54), and
"[t]he central focus . . . is always whether the enployer is
treating sone people |less favorably than others because of their
race, color, religion, sex, or national origin." Pivirotto, 1999

WL 689961 at *5 (quoting Furnco Constr. Corp. v. Waters, 438 U. S.

567, 577 (1978)) (internal quotation marks omtted).

1t is an interesting question whether the concept of
“protected class” survives the Suprenme Court’s decision in Oncale
V. Sundowner Offshore Servs., Inc., 118 S. . 998 (1998). Since
men can now unquestionably assert Title VII sex discrimnation
cl ai ns agai nst nen and wonen, the entire popul ati on enjoys the
statute’s coverage. Mercifully, this consequence of Oncal e does
not bear on any of the issues before us here.

% |n Pivirotto v. Innovative Sys., Inc., No. 98-3609,
1999 WL 689961 (3d Cir. Sept. 7, 1999), our Court of Appeals |ast
month held that it is not necessary for the plaintiff to show
that he was replaced by a nenber of the opposite sex. See id. at
*5. We further note that while under sone prior case |law a
plaintiff menber of a non-protected class was required to make an
addi ti onal showi ng of background circunstances denonstrating that
t he enpl oyer was di sposed to discrimnate agai nst such a non-
protected group nenber, our Court of Appeals has just held that
such a showing is not necessary as part of the prinma facie case.
See ladimarco v. Runyon, No. 98-5150, 1999 W. 692709 (3d Cr.
Sept. 8, 1999) (holding that no such background show ng was
required of white plaintiff claimng racial discrimnation).
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Def endants do not dispute that Brogan neets the first

two el ements for a prinma facie case.?® Defendants do, however,

deny that Brogan has net the third elenent for a prima facie

case, and, as detailed below, we agree.

Wi | e Brogan supports his allegation of sex
di scrimnation with evidence of a nunber of defendants’ acts,
none of these, either alone or together, would support an
i nference of inperm ssible discrimnation against him by reason
of his sex. For instance, Brogan argues that he was found guilty
of sex discrimnation solely because he was a man and the
conpl ai nant was a worman, see Pl.'s Mem at 30. Brogan bases this
contention primarily on the statenent contained in Provost Kane's
letter of May 30, 1997 that "[o]n the other hand, the fact is
that Dr. Bal chunis-Harris is the only fenmal e nenber of the
Departnent."” Even assumi ng that Brogan was in fact "found

guilty" of such “discrimination”, ?

as he clainms, this does not
| ead to an inference of sex discrimnation against him

Bal chuni s-Harris was indeed the only woman under Brogan's

% That is, his nale sex and that he was qualified to
be Chair of the political science departnent.

" As noted above, though the letter from Kane said
that there had been no determ nation as to whether sex was the
not i vat or behi nd Brogan's behavior, there is evidence, as
plaintiff points out, that sone adm nistration nenbers did think
that he was found guilty of sexual discrimnation. It should be
noted that Brogan contends that the uncertainty anong the
adm ni stration nmenbers as to whether he was guilty of sexua
discrimnation is itself evidence that he was discrim nated
agai nst because of his sex, see Pl.'s Suppl enental Resp. at 3,

t hough this claimis not supported.
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supervision in the departnent, and the investigation found that
she was treated differently than the other (male) nenbers. Thus,
the remark that Bal chunis-Harris was the only wonan in the
departnent woul d support a claimthat she had been the victimof
di scrimnation whether the putative discrimnator (here Brogan)
was a man or a woman. As the Suprenme Court has recently held,

"nothing in Title VII| necessarily bars a claimof discrimnation

‘because of . . . sex' nerely because the plaintiff and the
defendant . . . are of the sane sex." Oncale, 118 S. C. at 1001-
02. %8

A second aspect of Brogan's argunent is based upon the

al l egedly deficient nature of Balchunis-Harris's claims. 2 Wile

* See also Denroff v. California Dept. of Transp., No.
97-55356, 1998 W. 385279 (9th G r. June 22, 1998). In that case,
a male plaintiff clainmed that sex had been a notivating factor in
his term nation fromenpl oynent and argued that he had been the
target of false harassnent charges because of his nal eness. The
Court held that judgnent as a matter of |aw against these clains
was appropriate, both because under Oncale a wonman coul d equally
have been accused of sexual harassnent and because "[t]here is no
merit to [plaintiff's] argunents that the [departnent of
transportation's harassnment and discrimnation] policy unfairly
wei ghed nore heavily on nmal es because they are nore frequently
accused of sexual harassnent." |ld. at *3.

2 1.e., that her various clains did not in fact anount
to sex discrimnation and that Provost Kane and Dean M| ard
stated in depositions that Bal chunis-Harris's clains did not
anount to sex discrimnation. Brogan also nentions that Provost
Kane and Dean M|l ard stated in depositions that (1) Bal chunis-
Harris sonetines focused on "non-issues,” (2) she was
occasionally "confused" in her clains, (3) that she nay have made
"exaggerated and inaccurate" conplaints, and (4) that people
deni ed a departnental recommendation for tenure often "grasped at
straws”, and that despite know ng these things, Provost Kane and
Dean MIlard did not question Bal chunis-Harris about her clains
and i nstead pursued the investigation. See Pl.'s Mem at 30-32;
Pl ."s Suppl enental Resp. at 3-4.

17



this argunent nmay show a poor investigation, there is nowhere in
Bal chunis-Harris’s clains the slightest evidence or inference
that the behavior of the adm nistration was pronpted by the fact
that Brogan is a man. To the extent that these clains show that
the adm nistration gave a very generous reading to Bal chuni s-
Harris’s possibly dubious clains, this shows at the nost that the
adm ni stration deferred to a fermal e maki ng cl ai ns of sexua

di scrimnation, not that any subsequent action agai nst Brogan was
in any way notivated by the fact that he was a man.

Brogan al so points to Provost Kane's deposition
statenment that there was a "old boy's network” as an indication
t hat Brogan was targeted because of his sex. See Pl.'s Mem at
31; PI.'s Supplenental Resp. at 3. The context of this
statenment, however, bars any inference of such discrimnation:

Q[fromplaintiff's counsel]: Now, with

regard to Dr. Nat hans [another politica

sci ence faculty nenber], how was Dr. Nathans

treated better than Dr. Bal chunis-Harris?

A [from Provost Kane]: Again, you would have

to talk to Barbara [Dean M Il ard] about this,

but he was -- there was an old boy's network.

They had been there forever and she was this

new kid on the block who came with a very

different view of the world. They were the

power structure. This happens. It happens in

ot her departments. It's not unique to them
Kane Dep. (Pl.'s Ex. 20) at 224. Under subsequent questi oning,

Provost Kane stated that sex discrimnation, though possibly part

of the "old boy's network," was "not the bottomline." 1d.
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Dean M Il ard, for her part, stated that wonen had
experienced difficulties as LaSalle transitioned from being an
all-male institution to a co-ed one, and that wonen who enter
into areas of the university where wonen "had not existed before"

tend to be "isolated.” Mllard Dep. (Pl.'s Ex. 21) at 100. While

both these sets of statenents m ght suggest that a cl ai m of
di scrimnation by a woman |i ke Bal chunis-Harris at LaSalle would
be taken seriously, neither would | ead to a reasonabl e i nference
that Brogan was targeted for investigation or termnated as Chair
because of his sex. Mre particularly, neither set of statenents
woul d support a reasonable inference that had Brogan been a
wonman, the process would have in any way taken a different
cour se.

Brogan’s argunent at bottom seens to be that LaSalle’ s
adm ni stration was spring-loaded agai nst nen accused of sex
di scrimnation. The record here at nobst supports the inference
that LaSalle has done no nore than what Congress itself did in
1964 when it recognized the pre-Oncale reality that wonen were
not equal participants as nen in the Amrerican workplace. It
woul d be odd indeed to turn this perception of the truth back on
itself to render LaSalle’ s approach to wonen’s sex discrimnation

clainms violative of Title VII.*

® 1t would be particularly odd to turn it back on
LaSal l e, given the history of that fornerly all-male institution
to which an Mllard referred.
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Brogan also rests his prima facie case on the

contention that while Bal chunis-Harris's clainms of sexual

di scrimnation were made the subject of an investigation,
Brogan's own grievance of sexual discrimnation on the part of
the administration was ignored. ® See Pl.'s Mem at 32; Pl.'s
Suppl enental Resp. at 4. 1In the first place, Brogan and

Bal chuni s-Harris were not renotely in simlar situations.

Bal chuni s-Harris was a junior faculty nenber undergoing tenure
review, while Brogan was a senior tenured faculty nenber and

departnent Chair. *

Mor eover, the nature of the conplaints was
different in kind: Balchunis-Harris's initial conplaint, in her
letter of Cctober 15, 1996, contained specific allegations as to
two particular faculty nenbers, while Brogan's conpl aint was a
nore general procedural conplaint directed at a | arge nunber of

3

administration officials.® Therefore, the fact that the clains

were dealt with in different ways (if indeed they were), cannot

1 The parties dispute whether Brogan's grievance was
i gnored or whether he stopped the process hinself. This dispute
is immterial to the Title VII claim as discussed bel ow

% See also Pierce v. Commonwealth Life Ins. Co., 40
F.3d 796, 802-03 (6th Cr. 1994) (noting that two individuals
were not simlarly situated for the purposes of a Title VI
reverse sex discrimnation claimin part because the male
plaintiff was a supervisor and the alleged fermal e "conparabl e”
was not).

¥ 1n his letter of June 6, 1997, Provost Kane asked
Brogan to particularize his sexual discrimnation clains nade in
his June 2, 1997 letter. There is no evidence that Brogan ever
provided this particularized claimto the adm nistration.
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reasonably lead to an inference that the different sexes of the
conpl ai nants played any part in Brogan' s drans.

We therefore conclude that Brogan has failed to show
that LaSalle's actions can on this record be reasonably inferred
to have a sexually discrimnatory purpose agai nst himbecause he

is a man, and he therefore has failed to nake a prinma facie case

of discrimnation under Title VII.

C. Plaintiff's daimof Pretext

Even if we were to find that Brogan had nmade out a

prinp facie case, his Title VII| claimstill would not survive

sumrary judgnent because he has not denonstrated that defendants’
articulated legitimate, nondi scrimnatory reasons for its actions
are nerely pretextual for invidious discrimnation.

As di scussed above, once a plaintiff has nade out a

prinma facie case, the burden of production passes to the

defendant to articulate a legitinmate, nondiscrinmnatory reason
for the action. Once this is done, it is up to the plaintiff to
either discredit the proffered reason or to show that the

enpl oyer's action had a discrimnatory notivating cause. See
Sheridan, 100 F.3d at 1067.

Here, in conducting the investigation of Brogan,
defendants articulated as their reason that Bal chunis-Harris had
made al |l egations against him Further, in term nating Brogan's
appoi ntment as political science departnent chair, defendants

gave as their reason that Brogan had failed to cooperate with the
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ongoi ng i nvestigation of Bal chunis-Harris's clains, despite
direction that he do so from his supervisors, Provost Kane and
Dean M Il ard. See Defs.' Mem at 20-21. These reasons are both
legitimate and nondiscrimnatory in that they are independent of
Brogan' s sex.

Qur Court of Appeals has held that:

[ T]o defeat summary judgnent when
t he defendant answers the
plaintiff's prima facie case with
| egiti mate, non-discrimnatory
reasons for its action, the
plaintiff nmust point to sone

evi dence, direct or circunstantial,
fromwhich a factfinder coul d
reasonably either (1) disbelieve
the enployer's articul ated

| egiti mate reasons; or (2) believe
that an invidious discrimnatory
reason was nore |ikely than not a
notivating or determ native cause
of the enployer's action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cir. 1994). Thus, a

plaintiff can either discredit the articul ated reason through
circunstantial or direct evidence, or show that discrimnation
was nore likely than not a notivating or determ native cause of
the enploynent action. See id. This neans that the plaintiff
must produce evidence that would allow a factfinder reasonably to
infer that the defendants' proffered explanations were either a

post hoc fabrication® or did not actually notivate the

% The "post hoc" aspect does not apply in this case,
where the defendants' articul ated reasons were expressed
cont enporaneously with the actions Brogan objected to.
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enpl oynent action. See id. To do this, the plaintiff nust
"denonstrate such weaknesses, inplausibilities, inconsistencies,
i ncoherencies, or contradictions in the enployer's proffered
legitimate reasons for its action that a reasonable factfinder
could rationally find themunworthy of credence, and hence infer
that the enployer did not act for [the asserted] non-
discrimnatory reasons."” |1d. at 765 (internal quotation marks,
citations, and enphasis omtted).

To support Brogan’s claimthat defendants' |egitimte,
nondi scrimnatory reasons are indeed not worthy of credence, he
produces evidence simlar to what he cited to support his prim
facie case above, see Pl.'s Mem at 35. Brogan offers as exanpl es
of his evidence (in addition to those di scussed above with

respect to the prim facie case) that the admnistration fail ed

to interview certain wtnesses with respect to Bal chunis-Harris's
clains; the admi nistration refused to explain how Bal chuni s-
Harris's clainms amobunted to a sex discrimnation clainm the

Uni versity grievance procedure was not followed in investigating
Bal chuni s-Harris's conplaint; the termnation for failure to
cooperate was wong because the grievance procedure does not
require cooperation; * the defendants insisted on Brogan's

mai ntai ning confidentiality with respect to the investigation and

% Wth respect to this claimin particular, as well as
to the others in general, we note that "[t]o discredit the
enpl oyer's proffered reason, however, the plaintiff cannot sinply
show that the enployer's decision was wong or m staken."
Fuentes, 32 F.3d at 765.
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its outcone; and Bal chunis-Harris was the first professor in
thirty-eight years to be granted tenure w thout the
recomendati on of the faculty Tenure and Pronotion comrittee. See
Pl.'s Mm at 32, 35-38.

Thi s evi dence does not support Brogan’s pretext claim
Not hi ng Brogan cites suggests that his failure to cooperate was
not behind his termnation as Chair, and, nore to the point, it
certainly does not raise a reasonable inference that there was
any invidious discrimnatory purpose rooted in Brogan' s sex.
There is sinply no rel ati onshi p between the evidence Brogan
proffers and any invidiously discrimnatory notive on defendants’
part. Even if Brogan's evidence were enough to raise a
reasonabl e i nference that defendants distingui shed hi m because he
had been accused of sexual discrimnation, this remins
insufficient to denonstrate sex-based di scrimnatory intent
because either a man or a woman coul d have di scrim nated agai nst

Bal chuni s-Harris, see Oncale, 118 S. Ct. 1001-02, and been

subjected to exactly the sane actions of which he conpl ains.
Brogan has neither discredited the reasons LaSalle
proffered for their actions toward him nor produced any evi dence
to show that defendants’ true notive against himwas in any way
based upon his sex. W therefore will grant sunmary judgnent to

defendant with respect to Brogan’s Title VI1 clains. *

% To the extent that Brogan seeks to hold individua
defendants |iable for the alleged discrimnation, we note that
i ndi vi dual enpl oyees can not be held liable under Title VII, see

(continued...)

24



[Il. dains Under 42 U.S.C. § 1983

Brogan cl ai ms that defendants' behavior towards him
constituted a violation of his rights that is actionable under 42
U S.C. 8§ 1983, under which statute defendants allegedly fall
because, so Brogan’s argument goes, LaSalle University has a
synbiotic relationship with the state and federal governments.
See Pl."s Mem at 39. Defendants, conversely, nmaintain that
LaSal | e University does not have a relationship with the
government sufficient to subject it to 8 1983's coverage. As we
agree that there are no state actors here, there can be no
liability under for LaSalle under 42 U S.C. § 1983.

A. Legal Standard

42 U.S.C. § 1983 states that

Every person who, under col or of
any statute, ordinance, regul ation,
custom or usage, of any State or
Territory or the District of

Col unbi a, subjects, or causes to be
subj ected, any citizen of the
United States . . . to the
deprivation of any rights,
privileges, or inmunities secured
by the Constitution and | aws, shal
be liable .

42 U.S.C. 8§ 1983 (West Supp. 1999). Private conduct does not
fall under 8§ 1983, but rather "state action” is required to

maintain a § 1983 suit. See, e.q., Abbott v. lLatshaw, 164 F.3d

141, 146 (3d Cir. 1998). The heart of a state action inquiry "is

%(...continued)
Sheridan, 100 F.3d at 1078.
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to discern if the defendant 'exercised power "possessed by virtue
of state | aw and made possi bl e only because the wongdoer is

clothed with the authority of state law. "'" Gonman v. Town of

Manal apan, 47 F.3d 628, 639 n.17 (3d Cir. 1995)(quoting West v.
Adkins, 487 U. S. 42, 49 (1988) (in turn quoting United States v.

G assic, 313 U S. 299, 326 (1941))).

The Suprene Court has not devel oped a unitary approach
to determ ne whether there has been state action, instead
enpl oying three discrete tests -- the "traditional exclusive
governnent function" test, the "synbiotic relationship" test, and
the "cl ose nexus" test -- with the test to be used to be
determ ned by the particular facts and circunstances of the
case.® Here, in response to defendants' notion for summary
j udgnent, Brogan alleges a "synbiotic relationship between
LaSal | e University and the State Federal and Local Governnent."
See Pl."s Mem at 39. We will therefore focus on the "synbiotic
rel ationship" test to assess whether there remains a di spute over
material fact with respect to the § 1983 cl aim

The "synbiotic rel ationshi p" test exam nes the
rel ati onship between the state and the all eged wongdoer to
di scern whether there is a great degree of interdependence
between the two. Under the test, a private party will be deened

a state actor if "[t]he State has so far insinuated itself into a

% W recently had occasion to canvass the
jurisprudence giving rise to these three tests in Kl avan v.
Crozier-Chester Med. Cir. F. Supp.2d __ , 1999 W 619336
(E.D. Pa. Aug. 16, 1999).
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position of interdependence [with the private party] that it nust
be recogni zed as a joint participant in the challenged activity,
whi ch, on that account, cannot be considered to have been so
"purely private' as to fall w thout the scope of the Fourteenth

Amendnent . " Burton v. WI nmngton Parking Auth., 365 U S. 715, 725

(1961).

Subsequent jurisprudence has held that state regulation
is not enough to render the actions of an institution to be those
of a state, even if the regulation is pervasive, extensive, and

det ai | ed. See Jackson v. Metropolitan Edison Co., 419 U. S. 345,

350, 358-59 (1974). Moreover, extensive financial assistance
fromthe state does not turn a private actor into a state actor.

See Rendel | -Baker v. Kohn, 457 U. S. 830, 842-43 (1982)(rejecting

a claimof state action based on the synbiotic relationship test
where the institution in question received virtually all its

funding fromthe state). *®

¥ In making his claimthat a synbiotic relationship
exi sts between the state and LaSalle, Brogan relies upon a nine-
factor test from Rackin v. University of Pa., 396 F. Supp. 992
(E.D. Pa. 1974). This test predates nuch of the Suprene Court
and Court of Appeals jurisprudence on the issue of "synbiotic
rel ati onship” state action, and many of the elenents of the
Rackin test are associated with state financial support which, as
noted above, is not sufficient to create state action. As a Court
inthis District has noted, "[i]t is this court's view that
Rackin does not retain vitality in light of the subsequent Lugar
trilogy." Inperiale v. Hahnemann Univ., 776 F. Supp. 189, 198 n.4
(E.D. Pa. 1991). The "trilogy" referred to is conposed of Lugar
v. Ednonson Q| Co., 457 U S. 922 (1982), Rendell-Baker, 457 U S
at 830, and Blumyv. Yaretsky, 457 U.S. 991 (1982), all of which
concern the analysis of "state action"” in Constitutional clains,
and all of which were decided on June 25, 1982.

For their part, defendants rely partly on MKeesport
Hosp. v. Accreditation Council, 24 F.3d 519 (3d Cir. 1994). In

(continued...)
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B. Application of the Synbiotic Relationship Test

Def endants note that LaSalle is a private institution
with an independent, private board of trustees and that no fewer
t han one-quarter of the trustees nust, by University by-laws, be
Brothers of the Christian Schools, a Catholic order. It also
notes that the University strives to maintain autononbus acadenic
adm ssi ons standards and an i ndependent governance structure. See
Defs." Mem at 23-25.

Brogan in response points out that forty-two percent of
LaSall e's net tuition revenue for 1996-1997 cane from state and
federal financial aid and that it is “possible” that LaSalle has
to provide vouchers for the disbursement of the funds it receives
fromthe Coomonwealth and that it may have to nmake settlenents
with the Cormonweal th's auditor general. Brogan also cites the
fact that thirty-five percent of LaSalle's devel opnent total for
1996- 1997 cane from governnent sources and that governnent
fundi ng has included noney for various prograns, including

contracts with the City of Philadel phia for honme visits to

¥(...continued)

this case, the court found that the Accreditation Council for

G aduat e Medi cal Education was not a state actor, and contrasted
it with the University of Pittsburgh and Tenple University, both
of which had many incidents of state involvenent, including
statutory designation as "instrunentalities of the Commonwealth,"”
trustees appointed by state officials, and tuition set by the
Commonweal th. See McKeesport Hosp., 24 F.3d at 525; Defs.' Mem
at 24-25. Wiile we agree with defendants that LaSalle University
does not share the state-participation elenents pertaining to
Tenple and Pitt that were noted in MKeesport Hospital, the |ist
of factors noted in that case does not forma determ native test
for whether a university is a state actor.
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pregnant wonen, contracts for basic adult education in the
community, a drug and al cohol awareness program for students, as
well as a programto inprove high-school math teachers' teaching
skills. Brogan also nentions that LaSalle offers at |east three
educational prograns that require state certification, and that
it engages in conmmunity outreach prograns. Brogan also clains
that as a governnment contractor, LaSalle is required to maintain
an affirmati ve action plan, and it was under this plan that he
was denied his rights. See Pl.'s Mem at 40-44.

Thi s dispute need not |ong detain us. Brogan’s
argunment boils down to a claimthat governnent funding and
government regul ation of a college turn that institution froma
private sectarian entity into a state actor. But as outlined
above, it is now well-settled that neither factor, alone or
together, creates a synbiotic relationship sufficient to create

state action. See Rendel | -Baker, 457 U. S. at 830; Jackson, 419

U S at 345. Gven the manifest absence of this synbiosis, we
hold that LaSalle University is not a state actor for purposes of
a 42 U S.C. § 1983 claim Brogan's 8§ 1983 claimthus cannot

W t hstand summary j udgnent. *°

V. Suppl enental Jurisdiction

¥ To the extent that Brogan alleges state action on
the part of the individual defendants, we find that because
LaSal l e University is not a state actor, its agents, including
t he individual defendants, cannot be state actors for the
pur poses of 43 U.S.C. § 1983.
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Under 28 U. S.C. 8 1367(c)(3), we may decline to
exerci se supplenental jurisdiction over state law clains if we
have "di sm ssed all clains over which [we] ha[d] original
jurisdiction.” Before Congress adopted the suppl enental

jurisdiction statute, the Suprene Court had held in United M ne

Wrkers v. Gbbs that "if the federal clains are di sm ssed before

trial, . . . the state clains should be dism ssed as well." 383
U.S. 715, 726 (1966). "

We have found that LaSalle's behavior with respect to
Brogan does not anmount to sex discrimnation under Title VIl and
that LaSalle is not a "state actor” and thus does not face
liability under 42 U S.C. § 1983. Brogan's renaining clainmns,
soundi ng in defamation, breach of contract, tortious interference
with contract, and infliction of enotional distress, are purely
state | aw cl ai ns between these nondi verse parties, and are best
suited for resolution in the Pennsyl vania courts.

We therefore decline to exercise our jurisdiction under

28 U.S.C. § 1367(c).

“ Similarly, it was considered the "rule within this
Circuit . . . that once all clainms with an i ndependent basis of
federal jurisdiction have been dism ssed the case no | onger
bel ongs in federal court.” Markowitz v. Northeast Land Co., 906
F.2d 100, 106 (3d G r. 1990).
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH V. BROGAN, Ph. D. : ClVIL ACTI ON
V. :
LA SALLE UNI VERSI TY, et al. : NO. 98-6087
ORDER

AND NOW this 14th day of COctober, 1999, upon
consi deration of defendants' notion for sunmmary judgnent (docket
nunmber 20), plaintiff's response thereto, defendants' reply
brief, and the supplenental briefs of both parties submtted in

light of ladimarco v. Runyon, No. 98-5150, 1999 W 692709 (3d

Cir. Sept. 8, 1999), and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED that:

1. Defendants' notion for sunmary judgnent is GRANTED:

2. JUDGVENT IS ENTERED in favor of defendants and
against plaintiff as to Count I;

3. The Court having declined to exercise its
jurisdiction as to the remai ning Counts of the conplaint, they
are DI SM SSED W THOUT PREJUDICE to their reassertion in state

court; and



4. The Cerk shall CLOSE this case statistically.

BY THE COURT:

Stewart Dal zel |, J.



