IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH HALSTEAD : CVIL ACTI ON

VS.
NO. 99- CV- 2199
MOTORCYCLE SAFETY FOUNDATI ON
INC., ET. AL.

VEMORANDUM AND ORDER

JOYNER, J. Cct ober , 1999

By way of the notion which is now before us, the Defendant
Mot orcycl e Safety Foundation noves to partially disnmss the
Plaintiff’s Anended Conplaint. For the reasons which follow, the
notion shall be granted.

Backagr ound

This case arises out of a witten contract between the
Pennsyl vani a, Departnent of Transportation (“PennDot”) and the
Mot orcycl e Safety Foundation (“MSF’), a private corporation,
pursuant to which MSF woul d conduct and oversee a Mdtorcycle
Safety Program for PennDot. M. Hal stead contends that his nane,
personal qualifications and resune were used by MSF as part of
the bid which MSF submitted to obtain the PennDot contract.
Specifically, MSF's bid represented that M. Hal stead’ s
qgqualifications would be the mninum qualification for the
position of State Coordinator and that the position of State
Coordi nator would be offered to M. Hal stead first and only

offered to another candidate if plaintiff refused to accept the



j ob offer.

According to the Anended Conpl aint, despite these
representations, MSF did not offer himthe position of State
Coordi nator for the Mdtorcycle Safety Program Plaintiff alleges
that he was not offered the coordi nator position because of an
i nterview which he gave to a publication known as the Citizen's
Voi ce on August 13, 1998 and because he inforned Defendants that
MSF s Proposal Project Director, Roberta Carlson, the forner
State Coordinator for the Pennsylvania Mtorcycle Safety Program
when it was being overseen by MIlersville University, was
i nappropriately using insider informati on gathered while she was
a Mllersville enployee for the benefit of NSF.

Based upon these factual allegations, Plaintiff instituted
this suit seeking damages for breach of contract, invasion of
privacy, defamation, tortious interference with third party and
prospective contractual relations, punitive damages and for
violations of his civil rights under 42 U S.C. 81983 and the
Pennsyl vani a Wi st ebl ower Law, 43 P.S. 1421, et. seq. Through
this notion, MSF seeks to dismss Counts | (breach of contract),
IV (Section 1983), Xl (Wistleblower Law) and XIl (punitive
damages) of the Anended Conplaint with prejudice.

St andards Governi ng Motions to Disniss

The rul es governing the pleading of cases in the district
courts are clear. Under Fed. R Cv.P.8(a),
“A pl eading which sets forth a claimfor relief, whether an

original claim counterclaim cross-claim or third-party
claim shall contain (1) a short and plain statenent of the
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grounds upon which the court’s jurisdiction depends, unless

the court already has jurisdiction and the clai mneeds no

new grounds of jurisdiction to support it, (2) a short and
pl ain statement of the claimshow ng that the pleader is
entitled to relief, and (3) a demand for judgnent for the
relief the pleader seeks. Relief in the alternative or of
several different types nmay be demanded.

It is equally clear that the issue of the sufficiency of a
pl eading may be raised by the filing of a notion to dismss for
failure to state a cl ai mupon which relief can be granted
pursuant to Fed. R Cv.P. 12(b)(6) or through a notion for a nore
definite statement under Rule 12(e). 1In resolving a Rule
12(b)(6) notion, the court primarily considers the allegations in
the conplaint, although matters of public record, orders, itens
appearing in the record of the case and exhibits attached to the

conpl aint may al so be taken into account. Chester County

Internediate Unit v. Pennsylvania Blue Shield, 896 F.2d 808, 812

(3rd Gr. 1990). 1In so doing, the court nust accept as true the
facts alleged in the conplaint, together with all reasonable
i nferences that can be drawn therefromand construe themin the

[ight nost favorable to the plaintiff. Mirkowitz v. Northeast

Land Co., 906 F.2d 100, 103 (3rd G r. 1990); Hough/Lowe

Associates, Inc. v. CLX Realty Co., 760 F.Supp. 1141 (E.D. Pa.

1991). The court’s inquiry is directed to whether the

al l egations constitute a statenent of a claimunder Rule 8(a) and
whet her the plaintiff has a right to any relief based upon the
facts pled. Dismssal under Rule 12(b)(6) for failure to state a
claimis therefore limted to those instances where it is certain

that no relief could be granted under any set of facts that could
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be proved. Ransomv. Marazzo, 848 F.2d 398, 401 (3rd Cr. 1988);

Angel astro v. Prudential -Bache Securities,lnc., 764 F.2d 939, 944

(3rd CGr. 1985), cert. denied, 470 U S. 935, 106 S.Ct. 267, 88
L. Ed. 2d 274 (1985).

Di scussi on

A Plaintiff’s aimfor Breach of Contract.

The Motorcycle Safety Foundation first argues that Plaintiff
has failed to state a claimagainst it for breach of contract
since it did not have an express contract with Plaintiff, an
inplied contract cannot be established as a matter of |aw and the
plaintiff is not a third-party beneficiary of the agreenent
bet ween MSF and PennDot .

It is hornbook |aw that to nake out a cause of action for
breach of contract, the plaintiff nust plead and prove (1) the
exi stence of a contract to which the plaintiff and defendant were
parties; (2) the essential ternms of the contract; (3) a breach of
the duty inposed by the contract and (4) that danmages resulted

fromthe breach. Electron Energy Corp. v. Short, 408 Pa. Super.

563, 597 (1991), aff’'d, 533 Pa. 66, 618 A 2d 395 (1993); GCenera
State Authority v. Coleman Cable & Wre Co., 27 Pa.Cmwith. 385,

365 A 2d 1347 (1976). To be sure, an express contract is forned
when the terns of an agreenent are declared by the parties.

Departnent of Environnental Resources v. Wnn, 142 Pa.Cm t h.

375, 597 A 2d 281, 284, n.3 (1991), citing, Central Storage &

Transfer Co. v. Kaplan, 37 Pa.Cmwith. 105, 389 A . 2d 711 (1978),

aff’d, 487 Pa. 485, 410 A 2d 292 (1979).
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Where no such clear declaration exists, however, a contract
may be inplied--either in fact or in law. A contract inplied in
fact is an actual contract which arises when parties agree upon
the obligation to be incurred, but their intention is not
expressed in words and is, instead, inferred fromtheir actions
in light of the surrounding circunstances. [d. A contract
inplied in law, or quasi-contract, is a duty inposed by |aw upon
a person who has obtained property or services under
ci rcunst ances where reason, comon sense and justice dictate that

paynent should be nade therefor. Garofolo v. Commonwealth,

Departnent of Revenue, 167 Pa.Chmwith. 672, 648 A 2d 1329, 1334

(1994).

Unli ke true contracts, quasi-contracts are not based on the
apparent intention of the parties to undertake the perfornmances
in question, nor are they prom ses; they are obligations created

by law for reasons of justice. Schott v. Westinghouse Electric

Corporation, 436 Pa. 279, 259 A 2d 443 (1969). Quasi-contracts

may be found in the absence of any expression of assent by the
party to be charged and may i ndeed be found in spite of the
party’'s contrary intention. 1d. In essence then, quasi-
contract is a cause of action designed to cure unjust enrichnent;
to recover, a claimnt nust show that the party agai nst whom
recovery is sought either wongfully secured or passively
received a benefit that would be unconscionable for the party to

retain wthout conpensating the provider. Allied Fire & Safety

Equi pnrent Co. v. Dick, 886 F.Supp. 491, 495 (E.D.Pa. 1995),
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citing Hershey Foods Corp. v. Ralph Chapek, Inc., 828 F.2d 989,

999 (3rd Cir. 1987) and Torchia v. Torchia, 346 Pa. Super. 229,

499 A 2d 581 (1985). Although plaintiffs are free to pursue the
alternative theories of recovery of breach of contract and unjust
enrichnment, the finding of a valid contract prevents a party from
recovering for unjust enrichnent as the neasure of dammges is
limted to that which is provided for in the contract itself.

U.S. v. Kensington Hospital, 760 F. Supp. 1120, 1135 (E. D. Pa.

1991). See Also: Matter of Penn Central Transportation Co., 831

F.2d 1221, 1230 (3rd Cir. 1987).
Applying these principles to the plaintiff’s anmended

conpl aint, we can reach no other conclusion but that it fails to
state a cause of action for breach of contract or quasi-
contract/unjust enrichment. |ndeed, the contract attached to
Plaintiff’'s pleading and upon which he relies was between the
Mot or cycl e Safety Foundation and PennDot. M. Hal stead was not a
party to that contract and thus he cannot state a cause of action
for its breach.

Li kewi se, there is nothing in either the anmended conpl ai nt
or inthe witten contract which suggests that the plaintiff
hi nsel f agreed to or did performany services or undertake any
obligations to either the MSF or PennDot in exchange for which
they could be found to have unjustly reaped a benefit as a
consequence of plaintiff’s actions on their behalf. Rat her,
what appears fromthe proposal submtted by MSF to PennDot is

that MSF at nost used the plaintiff’s nane without his
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aut hori zati on and apparently m srepresented that it would be
offering the job of State Coordinator to him Wile this may
have been a m sappropriation of M. Hal stead’s nane, we cannot
find that unauthorized use of one’ s nane equates to the
conferring of a benefit by that individual upon the

m sappropriating entity. Plaintiff’s claimfor unjust enrichnent
therefore fails.

We |ikew se cannot find that Plaintiff has pled a clai mupon
which relief may be granted under the theory that he was a third-
party beneficiary of the MSF/ PennDot contract. This is because
it has long been the law in Pennsylvania that, for a third party
beneficiary to have standing to recover on a contract, both
contracting parties nust have expressed an intention that the
third party be a beneficiary and that intention nust have

affirmatively appeared in the contract itself. Scarpitti V.

Weborg, 530 Pa. 366, 609 A.2d 147, 149 (1992) citing Spires v.
Hanover Fire Insurance Co., 364 Pa. 52, 70 A 2d 828 (1950);

Ment zer v. (gni bene, 408 Pa. Super. 578, 597 A 2d 604, 613 (1991);

University Patents, Inc. v. Kligman, 762 F.Supp. 1212, 1229

(E.D.Pa. 1991). In the absence of sonme statutory, common |aw, or
equi table duty, the parties to an agreenent sinply have no
obligation to a nonparty, regardl ess of the extent to which that
nonparty is interested in enforcenment or abrogation of the

contract. Rottmund v. Continental Assurance Co., 761 Supp. 1203,

1208 (E.D.Pa. 1990). Further, the burden is on one who cl ains

under a contract to show that he has a cogni zabl e i nterest
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therein. 1d., citing Fourtees Co. v. Sterling Equi pnent Corp. ,
242 Pa. Super. 199, 363 A 2d 1229, 1232 (1976).
In this case, Plaintiff does not plead nor does the
VMBF/ PennDot contract evince that there was ever any intention on
the part of the contracting parties that M. Hal stead would be a
beneficiary thereunder. Al though we would agree with Plaintiff
that it is certainly conceivable that he would reap sone benefits
shoul d he accept enploynent as the State Coordi nator of
Pennsyl vani a’s Mdtorcycle Safety Program and woul d t herefore be
an uni ntended, ancillary beneficiary, a clear reading of the
contract and the annexed proposal denonstrates that the only
third party beneficiaries contenpl ated under that agreenent were
t hose citizens of the Commonweal th of Pennsyl vani a who
participated or were eligible to participate in the state’s
Mot orcycl e Safety Program Accordingly, Count | of the Anmended
Conpl ai nt shall be dism ssed with prejudice.
B. Plaintiff’'s CaimuUnder 42 U S. C 81983.
MSF next noves for the dism ssal of Plaintiff’s claimunder
42 U.S.C. 81983 that it violated his First Amendnent right to
freedom of speech in purportedly not hiring himin retaliation
for an interview which he gave to the G tizen’s Voice. Section
1983 provi des:
Every person who, under col or of any statute,
ordi nance, regulation, customor usage of any
state, territory or the District of Col unbia,
subj ects or causes to be subjected, any

citizen of the United States or other person
within the jurisdiction thereof to the
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deprivation of any rights, privileges, or

i mmunities secured by the Constitution and

| aws, shall be liable to the party injured in
an action at law, suit in equity or other
proper proceeding for redress.

See, e.q.: Patzigv. ONeil, 577 F.2d 841, 850 (3rd Cr. 1978).

To make out a clai munder Section 1983, a plaintiff nust
denonstrate that the conduct of which he is conplaining has been
commtted under color of state or territorial law and that it
operated to deny hima right or rights secured by the

Constitution or laws of the United States. Gonez v. Tol edo, 446

U S. 635, 640, 100 S.C. 1920, 1923, 54 L.Ed.2d 572 (1988);

Abdul - Akbar v. Watson, 901 F.2d 329, 332 (3rd Gr. 1990), cert.

deni ed, uU. S. , 111 S. . 237, (1990). The plaintiff

must al so establish that it was the acts of the defendants which

caused the constitutional deprivation. See: R zzo v. Goode, 423

U S 362, 370-371, 96 S.Ct. 598, 604, 46 L.Ed.2d 561 (1976);

Duchesne v. Sugarman, 566 F.2d 817, 831 (2nd G r. 1977).

Since Section 1983 regul ates the rel ationship between state
officials and individuals, the threshold question in a 81983 suit
is whether the defendant was a state actor, acting in an official
capacity, at the tinme of the alleged constitutional violation.

Doe v. WIlliam Shapiro, Esquire, P.C , 852 F.Supp. 1246, 1253

(E.D.Pa. 1994). Although a party may cause a deprivation of a
right, it may be subjected to liability under 81983 only when it

does so under col or of | aw Fl agg Brothers, Inc. v. Brooks, 436




U S 149, 156, 98 S.Ct. 1729, 1733, 56 L.Ed.2d 185 (1978). The
traditional definition of acting under color of state |aw
requires that the defendant in a 81983 action have exercised
power possessed by virtue of state | aw and nade possible only
because the wongdoer is clothed with the authority of state |aw

West v. Atkins, 487 U. S 42, 49, 108 S.C. 2250, 2255, 101

L. Ed. 2d 40 (1988); Rodriquez v. Cty of MIwaukee, 957 F. Supp.

1055, 1063 (E.D.Ws. 1997). The Suprene Court, in turn, has
clarified that “[i]n cases under 81983, “under color’ of |aw has
consistently been treated as the sanme thing as the "state action

requi renent under the Fourteenth Anendnment. Mark v. Borough of

Hat boro, 51 F.3d 1137, 1141 (3rd Cr. 1995); Spencer v. Steinman,

968 F. Supp. 1011, 1017 (E.D.Pa. 1997), both citing, United States

v. Price, 383 U.S. 787, 794 n.7, 8 S.C. 1152, 1157, n.7, 16
L. Ed. 2d 267 (1966).

The state action principle is stated succinctly as foll ows:
“[Alt base, constitutional standards are invoked only when it can
be said that the government is responsible for the specific

conduct of which the plaintiff conplains. Mark v. Borough of

Hat boro, 51 F.3d at 1141-1142, quoting Ednonson v. Leesville

Concrete Co., 500 U S. 614, 632, 111 S.C. 2077, 2089, 114

L. Ed. 2d 660 (1991); Spencer v. Steinman, 968 F.Supp. at 1018.

Put differently, deciding whether there has been state action

requires an inquiry into whether there is a sufficiently close
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nexus between the state and the chall enged action so that the
action of the latter may be fairly treated as that of the state
itself. 1d. Simlarly, state action may be found if a private
party has acted with the help of or in concert with state
officials or where it nmay be found that a private party has been
del egated a power traditionally exclusively reserved to the

st at e. McKeesport Hospital v. Accreditation Council for G aduate

Medi cal Education, 24 F.3d 519, 524 (3rd Gr. 1994). See Al so:

Alexis v. McDonald' s Restaurants of Missachusetts, 67 F.3d 341,

351-352 (1st Cir. 1995).

In application of all of the foregoing, we find that the
anended conplaint fails to allege sufficient facts from which it
may be found that the Mdtorcycle Safety Foundati on was acting
under color of state |law when it purportedly nmade the decision to
not offer the position of State Coordinator to M. Halstead. To
be sure, there are absolutely no avernents which suggest that the
all eged violation of M. Halstead’ s free speech rights was nade
possi bl e only because MSF was clothed with the authority of state
law. On the contrary, a common-sense readi ng of the anended
conplaint leads only to the conclusion that while MSF is an
i ndependent contractor offering notorcycle training and educati on
to citizens of the Conmonweal th of Pennsyl vania pursuant to an
agreenent with the Departnent of Transportation, it retained

aut onony and control over its own internal hiring process. Thus,
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when one considers that the functions which MSF was to serve on
behal f of PennDot were specifically enunerated in the witten
contract, the pleading clearly fails to suggest that in making
the decision to not offer M. Hal stead a job, MSF was acting in
an official capacity on behalf of PennDot so as to have been
transforned into a “state actor.” Accordi ngly, Count |V of the
Amended Conpl ai nt shall al so be di sm ssed.

C. Plaintiff’s Cainms under the Pennsylvani a Wi stl ebl ower
Law, 43 P.S. 81421, et. seq.

Def endant additionally noves to dismss Plaintiff’s claim
against it under the Pennsylvania state Wi stlebl ower Law, 43
P.S. 81421, et. seq. on the grounds that MSF is not an “enpl oyer”
under the Wi stleblower Law and that Plaintiff’s report of
al | eged wrongdoi ng was i nadequate to trigger the protection
af forded by that | aw

Specifically, Section 1423 of the Pennsylvani a Wi stl ebl owner
Law provi des:

(a) Persons not to be discharged.- No enpl oyer may

di scharge, threaten or otherwise discrimnate or retaliate
agai nst an enpl oyee regardi ng the enpl oyee’s conpensati on,
ternms, conditions, location or privileges of enploynent
because the enpl oyee or a person acting on behalf of the
enpl oyee nakes a good faith report or is about to report,
verbally or in witing, to the enpl oyer or appropriate
authority an instance of wongdoi ng or waste.

(b) Discrimnation prohibited.- No enployer nay discharge,
threaten or otherwi se discrimnate or retaliate against an
enpl oyee regardi ng the enpl oyee’ s conpensati on, terns,
conditions, location or privileges of enploynent because the
enpl oyee is requested by an appropriate authority to
participate in an investigation, hearing or inquiry held by
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an appropriate authority or in a court action.

Under 43 P.S. 81424(a), “[a] person who alleges a violation
of this act may bring a civil action in a court of conpetent
jurisdiction for appropriate injunctive relief or damages, or
both, within 180 days after the occurrence of the alleged
violation.”

The Wi stl ebl ower Law, however, applies only to public
enpl oyees who are di scharged or otherw se discrimnated or

retaliated agai nst by governnental entities. See: dark v.

Modern Group, Ltd., 9 F.3d 321, 326, n.4 (3rd Cr. 1993);

Hol ewi nski v. Children’'s Hospital of Pittsburgh, 437 Pa. Super.

174, 649 A . 2d 712, 715 (1994); Krajsa v. Keypunch, Inc., 424

Pa. Super. 230, 622 A 2d 355, 359-360 (1993). To be sure, under

the Definitions portion of the statute, 43 P.S. 81422, “enpl oyee
is defined as “[a] person who perforns a service for wages or
ot her remuneration under a contract of hire, witten or oral,

express or inplied, for a public body.” “Enployer,” in turn, is
“[a] person supervising one or nore enployees, including the
enpl oyee in question; a superior of that supervisor; or an agent
of a public body.” A “public body” is defined to include all of
the foll ow ng:
(1) A state officer, agency, departnent, division, bureau,
board, comm ssion, council, authority or other body in the
executive branch of State governnent.

(2) A county, city, township, regional governing body,
council, school district, special district or nunicipal
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corporation, or a board, departnent, conm ssion, council or
agency.

(3) Any other body which is created by Commonweal th or
political subdivision authority or which is funded in any
anount by or through Commonweal th or political subdivision
authority or a nmenber or enpl oyee of that body.

The | anguage “funded in any anount by or through
Commonweal th or political subdivision authority or a nenber or
enpl oyee of that body” has been held to have been intended by the
legislature to be limted to nonies which were appropriated by
the legislature for the purpose of aiding “public bodies” in
pursuit of their public goals and was obviously not intended to
make an individual or corporation a “public body” solely on the
basis that nonies were received by it fromthe state as

rei nbursenment for services rendered. Cohen v. Salick Health

Care, Inc., 772 F.Supp. 1521, 1527 (E.D.Pa. 1991); R ggio V.

Bur ns, Pa. Super.___, 711 A 2d 497, (1998), appeal granted,
Pa. : A 2d , 1999 W 296367 (No. 177 E.D. Alloc. Dkt.
1998).

In this case, we find the plaintiff’s Anmended Conpl ai nt
insufficient to state a Wi stl ebl ower cause of action against the
Mot orcycl e Safety Foundation given M. Halstead's failure to
all ege that he was ever an enpl oyee of either MSF or PennDot, |et
al one an enpl oyee of a public body. Although in Count Xl of the
Amended Conpl aint, M. Hal stead contends that both MSF and

PennDot di scrimnated and retaliated against him “by discharging
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him refusing to enploy himand/or refusing to continue to enpl oy
him for the Pennsyl vania Mtorcycle Safety Program on January 1,
1999...”" he el sewhere alleges that “prior to Decenber 31, 1998,
[ he] was an enpl oyee of the Pennsylvania Mtorcycle Safety
Program then being run by MIllersville University,” and that as
the result of his having disclosed his concerns regarding the
possi bl e use of insider information, he was not offered the
position of State Safety Coordi nator by NSF. As regards MSF
t he Anended Conplaint avers that it “is a corporation organized
and existing under the laws of the State of California with its
princi pal place of business as set forth [in the caption].”
Nowhere does Plaintiff allege that MSF was funded by the
Comonweal th. Thus, contrary to M. Hal stead’ s concl usory
all egations that he was an enpl oyee and Defendants were enpl oyers
as defined under 43 P.S. 81422, it is clear fromthe face of the
anended conplaint that Plaintiff’s proposed Wi stl ebl ower cause
of action cannot stand against MSF. Count Xl is therefore
dism ssed with respect to the noving defendant.

D. Plaintiff’s Punitive Damages C aim

Finally, the Mdtorcycle Safety Foundation asks for the
di sm ssal of Count Xl of the Amended Conpl aint, because
Pennsyl vani a | aw does not recogni ze an i ndependent cause of
action for punitive damages.

I n Pennsyl vani a, punitive danages are an el enent of danages
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arising out of an initial cause of action for conpensatory

damages. Kirkbride v. Lisbon Contractors, Inc., 521 Pa. 97, 555

A.2d 800, 802 (1989), citing Hilbert v. Roth, 395 Pa. 270, 149

A 2d 648 (1959). Hence, if no underlying cause of action exists,
there is no independent action for a claimfor punitive damages.
1 d.

Mor eover, punitive danmages may be awarded for conduct that
i s outrageous, because of the defendant’s evil notive or his

reckless indifference to the rights of others. Feld v. Merriam

506 Pa. 383, 485 A .2d 742, 747 (1984); Doe v. WIIiam Shapiro,
Esquire, 852 F.Supp. 1246, 1255 (E. D.Pa. 1994). In assessing
punitives, the trier of fact can properly consider the character
of the defendant’s act, the nature and extent of the harmto the
plaintiff that the defendant caused or intended to cause and the

weal th of the defendant. Feld v. Merriam 485 A 2d at 748; Doe

V. Shapiro, supra. See Also: Polselli v. Nationwide Miutual Fire

| nsurance Co., 23 F.3d 747, 751 (3rd G r. 1994); Burke v.
Maassen, 904 F.2d 178, 181 (3rd G r. 1990).

Here, while the plaintiff has conceded that no independent
cause of action exists for punitive damages, he argues that under
the Federal notice pleading standard, he should neverthel ess be
permtted to seek punitive danages at trial. Nowhere in the
anmended conpl ai nt, however, does M. Hal stead al |l ege conduct

which is sufficiently outrageous or notivated by an evil notive
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or reckless disregard for the rights of others such that it could
be deenmed to support a claimfor punitive damages under
Pennsyl vani a | aw. We therefore grant the notion to dismss this
claimas well.?

For all of the foregoing reasons, the Mtorcycle Safety
Foundation’s Mdtion to Partially Dismss the Plaintiff’s Anended

Conplaint is granted and the attached order is entered.

! O course, should the plaintiff unearth evidence through
t he di scovery process which denonstrates that the noving
def endant acted in such an outrageous manner and/or with such an
evil notive or reckless disregard for his rights that it could
arguably support a claimfor punitive damages, he shall not be
forecl osed from subsequently re-filing this claimor requesting
that the jury be charged with respect to punitive danages. See,
e.qg.: Fed. R Cv.P. 15.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH HALSTEAD : aAViL ACTI ON

VS.
NO. 99- CV- 2199
MOTORCYCLE SAFETY FOUNDATI ON
INC., ET. AL.

ORDER

AND NOW this day of October, 1999, upon
consi deration of the Mdtion of Defendant Mdtorcycle Safety
Foundation, Inc. to Partially Dismss the Plaintiff’s Anended
Conplaint and Plaintiff’s Response thereto, it is hereby ORDERED
that the Motion is GRANTED, and Counts | and IV and Plaintiff’s
cl ai ms agai nst the Mving Defendant set forth in Counts XI and

XI'l are DI SM SSED from t he Amended Conpl ai nt.

BY THE COURT:

J. CURTIS JOYNER, J.
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