IN THE UNI TED STATE DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LLOYD T. REID : ClVIL ACTI ON
V. :
JAMES A. PRICE, et al. : NO. 98-3968

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. Cct ober 4, 1999
Petitioner Lloyd T. Reid (“Reid”) has filed a pro se
petition for wit of habeas corpus under 28 U S.C. § 2254. By
Order of Septenber 30, 1998, the court referred his petition to
United States Magistrate Judge Arnold C. Rapoport (“Judge
Rapoport”) for a Report and Recommendati on. Judge Rapoport
recommended denial and dism ssal of the petition; Reid filed
obj ections to that recommendati on and a notion for |eave to anend
his petition. For the follow ng reasons, the notion for leave to
file an anmended petition will be granted, and the petition wll

be remanded to the United States Magi strate Judge.

PROCEDURAL HI STORY

Reid was found guilty of first degree nurder, robbery, and
possessi ng an instrunent of crine on Novenber 14, 1991 foll ow ng

a jury trial before the Honorable Carol Engel Temn in the Court



of Common Pl eas of Philadelphia.? After a penalty hearing the
jury returned a sentence of death, but a sentence of life

i nprisonment was i nposed by Judge Temin foll ow ng post-verdict
not i ons.

Rei d seeks habeas relief on the foll ow ng grounds:

1) Trial counsel was ineffective for failing to seek a
cautionary instruction when a wtness testified to an unrel ated
robbery allegedly commtted by the defendant;

2) Trial counsel was ineffective for failing to object to
testinony concerning threats nade to a Commonweal th w t ness;

3) Trial counsel was so ineffective that a m scarriage of
justice has occurred, and he deserves a new trial;

4) Trial court erred when it permtted Conmmonweal th
bal listics expert to testify concerning the conparison of bullets
recovered fromthe decedent's body with the weapon recovered,
even though those concl usions were not contained in his report.

Al four of these grounds were raised by Reid on appeal to
t he Pennsyl vani a Superior Court, which affirmed the judgnent on
March 7, 1996. Reid sought discretionary review by the
Pennsyl vani a Suprene Court on the sane grounds, but was deni ed on
July 21, 1997. Reid did not seek collateral review under the

Post Conviction Relief Act, 42 Pa. Cons. Stat. Ann. 8§ 9541 et

The facts set forth in this procedural history are adapted
from Judge Rapoport's Report and Recomrendati on.
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seq. (West 1998) ("PCRA"). On July 25, 1999, subsequent to the
Report and Reconmendati on of Judge Rapoport, Reid filed a notion

for leave to file an anended petition.

DI SCUSSI ON

In his notion for |leave to anend, Reid clains that his
original petition "lacked the |egal expertise to advance [hi s]
avernents properly,” and that "due to his lack of |egal know edge
he now faces the risk of forever | osing the opportunity to
litigate his issues and reaching a decision on the nerits." Reid
asks for leave to file an anended petition so that he can "cure
the deficiencies in his original petition" that Judge Rapoport
cited in his Report and Recommendati on.

The Federal Rules of G vil Procedure apply to notions to
anmend petitions for a wit of habeas corpus. See 28 US.CA 8§
2242 (West 1994). The Rules provide in part that:

A party may anmend the party's pleading once as a matter

of course at any tinme before a responsive pleading is

served . . . Oherwse a party nmay anend the party's

pl eading only by | eave of the court or by witten

consent of the adverse party; and | eave shall be freely

gi ven when justice so requires.

Fed. R Cv. P. 15(a). A refusal of a notion for |eave to anmend
may be justified by: 1) undue delay; 2) bad faith or dilatory
notive; 3) undue prejudice to the opposition; 4) repeated

failures to correct deficiencies with previous anendnents; and 5)

futility of the amendnent.



This is Reid' s first habeas corpus petition. The Anti-
terrorismand Effective Death Penalty Act of 1996 ("AEDPA")
requires prisoners wishing to file "second or successive"
petitions to file a notion in the Court of Appeals requesting an
order authorizing the District Court to consider the new
petition. 28 U S.C. 8§ 2244(b)(3). The Court of Appeals may only
grant such a notion if the petitioner nakes a prinma facie show ng
that new requirenents for a second or successive petition? are
met. 1d. Gven the rigors of the new AEDPA provisions, fairness
consi derations suggest that district courts should be sonewhat
lenient in allowing leave to anend initial petitions since the
petitioner is likely to get only one opportunity for habeas
relief. Reid s status as a pro se petitioner also warrants a

nmore |liberal standard for granting |leave to anend. Cf. Waver V.

Wlcox, 650 F.2d 22, 27 (3d Gr. 1981).

’2ln a "second or successive" petition, the petitioner is
only entitled to habeas relief if:
(A) the applicant shows that the claimrelies on a new
rule of constitutional |law, nade retroactive to cases
on collateral review by the Suprene Court, that was
previ ously unavail abl e; or
(B)(i) the factual predicate for the claimcould not
have been di scovered previously through the exercise of
due diligence; and
(ii) the facts underlying the claim if proven and
viewed in |ight of the evidence as a whole, would be
sufficient to establish by clear and convinci ng
evi dence that, but for constitutional error, no
reasonabl e factfinder would have found the applicant
guilty of the underlying offense.
28 U.S.C. 8§ 2244 (b)(2) (West Supp. 1999).

4



As respondent acknow edges, Reid's "boilerplate" petition
contains only broad statenents of each claim No nenorandum of
law was filed. The Report and Recomendati on of Judge Rapoport
enphasi zes that the district court can only review clains that
are "stated with sufficient specificity and supported by

pertinent | aw. (Report and Recommendation at 6). Judge
Rapoport's reconmendation that Reid's petition be denied is
primarily based on the absence of detailed facts or | egal
argunent in the petition, the problemthat Reid seeks to correct
by anmendnent.

Wth respect to his three ineffective assistance of counsel

clains, Reid did not attenpt to satisfy the two-part test of

Strickland v. Washington, 466 U S. 668 (1984), with any facts or

| egal argunent, even though he had the burden of rebutting the
conclusions of the state court presuned correct. Reid argues in
his objections to the Report and Recommendation that if given the
opportunity to anend, he would attenpt to do so. Reid also
failed to provide any federal grounds for his claimthat the
Commonweal th's ballistics expert should not have been permtted
to testify about information not contained in his report. Judge
Rapoport did assess the possibility of a federal discovery

viol ation under Brady v. Maryland, 373 U S. 83 (1963), and

concluded that Reid's claimwuld fail under that standard. In

his objection to the report, Reid asks for |leave to anend to



frame an appropriate argunent under federal |aw.

Judge Rapoport based his rejection of Reid' s clains
primarily on the absence of any supporting facts or lawin his
petition. Because Reid seeks to correct this problem by anendi ng
his petition, and because there is a strong presunption in the
Federal Rules of Cvil Procedure favoring decisions on the

merits, Riley v. Taylor, 62 F.3d 86, 90 (3d Cr. 1995), Reid's

nmotion for |leave to anend his habeas petition will be granted.
The Magi strate Judge should set a reasonable tine imt on
remand.

An appropriate Order follows.



IN THE UNI TED STATE DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LLOYD T. REID : CIVIL ACTI ON
V.
JAMES A. PRICE, et al. : NO 98-3968
ORDER

AND NOW this 4th day of Cctober, 1999, upon consideration
of the petition for wit of habeas corpus, respondents' reply
thereto, the report and recomendati on of Magi strate Judge Arnold
C. Rapoport, petitioner's objections, respondent's response
thereto, petitioner's notion for leave to file an anended
petition and respondent's reply thereto, it is hereby ordered

t hat :

1. The Report and Recommendation is NOT APPROVED.

2. The petitioner's notion for |leave to file an anended
petition is GRANTED. Petitioner shall be file this anmended
petition on or before a date set by the United States Magi strate
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Judge on renand.

3. The matter will be REMANDED to the United States

Magi strate Judge for consideration of the anended petition.

S. J.



