IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY LAWSON . CGVIL ACTION
V.

CSX CORPORATI ON :
and CSX TRANSPORTATI ON | NC. : NO 98-3539

MEMORANDUM

WALDVAN, J. Sept enber 30, 1999

| . Backagr ound

This action arises fromplaintiff’s attenpt to revoke an
el ection to participate in a Voluntary Separation Program ("VSP")
instituted by Consolidated Rail Corporation ("Conrail™) in 1996
as part of a plan to reduce its workforce. Plaintiff alleges
t hat defendants CSX Corporation and CSX Transportation Inc.
(collectively hereinafter "CSX") intentionally interfered with
his contractual right to rescind his election to participate in
t he VSP. Def endants renoved the action to this court on the
basis of diversity. Presently before the court is defendants’
notion for summary judgnent.

1. Legal Standard

In considering a notion for sunmary judgnment, the court nust
determ ne whether "the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the

affidavits, if any, show that there is no genuine issue of



material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Gv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-novant. 1d. at 256.

Al t hough the nmovant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S 921 (1991). The non-noving party may not rest on his
pl eadi ngs but nust cone forward with evidence fromwhich a
reasonable jury could return a verdict in his favor. Ander son,

479 U.S. at 248; WIllians v. Borough of Wst Chester, 891 F.2d

458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp. 179, 184

(E.D. Pa. 1995).
I1l1. Facts
From t he evi dence of record as uncontroverted or
otherwi se taken in a light nost favorable to plaintiff, the
pertinent facts are as follow

Plaintiff began working for Conrail in Decenber 1980.



On February 21, 1996, defendant’s board of directors approved the
creation of the VSP as an anendnent to defendant’s Suppl enent al
Pension Plan, a pre-existing ERI SA pension plan. The VSP offered
to each eligible enployee benefit paynents in exchange for his
agreenent voluntarily to termnate his enploynent. Plaintiff, a
manager in defendant’s Forest Products Division, was eligible for
participation in the VSP.

On March 1, 1996, Conrail mailed to its enpl oyees a
bookl et expl aining the essential terns of the plan including
eligibility requirenents, conputation of benefits and application
procedures. The booklet stated that an enpl oyee woul d have seven
days fromthe subm ssion of an application to revoke an el ection
to participate. Plaintiff received this booklet.

Plaintiff attended a neeting on April 16, 1996 at which
Mari anne Gregory, Conrail’s assistant vice president in charge of
plaintiff’s group, advised each enpl oyee present to apply for
participation in the VSP as an insurance policy in case of |ay-
offs. She stated that enployees who applied would be allowed to
rescind their applications in the event they were to retain their
current positions or were offered another position by Conrail.

Plaintiff submtted his application for the VSP on
April 18, 1996. The application contained a cl ause specifying
that the applicant had a seven day period in which to rescind the

application. Conrail l|ater extended this deadline to April 30,



1996. Plaintiff did not exercise his right to unilaterally
rescind his participation in the VSP. Conrail accepted
plaintiff's VSP application on April 26, 1996 and exercised its
right under the plan to extend his separation date to April 30,
1997.

In Cctober 1996 Ms. Gregory told plaintiff she had a
position avail able for himand that he could stay if he filled
out a rescission form Plaintiff expressed his wllingness to
rescind and to keep working for defendant but did not file a
rescission format that tinme. Ron Bridges, an assistant vice
president in charge of a different group, later offered a new
position to plaintiff if he were to rescind his VSP application.
Plaintiff agreed and began working full time in M. Bridges’
departnent on Decenber 18, 1996. That sane day plaintiff signed
a "Miutual Rescission of Application for the Voluntary
Separation/Retirenent Prograns” formand submtted the formfor
signature and approval by Conrail.?

M. Bridges told plaintiff in January 1997 that Conrai
had accepted the rescission but was holding it and that it would

be processed by April 1, 1997. In March 1997, M. Bridges told

! The form provides: "The undersigned representative of
Conrail and the undersigned enpl oyee nmutually agree that the
enpl oyee rescinds his or her 1996 Vol untary Separation Program
Application" and contains blanks for signatures of both the
enpl oyee requesting the revocation and a "Leadership Team
Menmber . "



plaintiff that his rescission paperwork had been signed. In
fact, plaintiff’s request for revocation had not been signed or
approved.

In early March 1997, CSX announced that CSX Corporation
and Norfol k Sout hern Corporation would acquire joint control of
Conrail and its subsidiaries, and CSX Transportation and Norfolk
Sout hern Railroad would obtain the right to operate and use
Conrail’s assets. As part of this transaction, CSX and Conrai
signed the Third Amendnent to Agreenent and Pl an of Merger.
Pursuant to section 4.1 of this anmendnent, which provided that
CSX coul d participate in post-purchase busi ness deci sions,

Conrail asked CSX for a decision on whether to allow plaintiff to
rescind his participation in the VSP. CSX denied plaintiff’s
request for rescission because it found that "no conpelling

busi ness purpose" existed to allow the rescission. Specifically,
CSX mai ntai ned that the work being perforned by the individual
requesting rescission could be absorbed by existing enpl oyees.

Plaintiff was advised on April 18, 1997 that Conrai
did not accept his offer to rescind and his enpl oynent was
termnated on April 30, 1997.

I'V. Discussion

Plaintiff clainms that the oral assurances of Ms.
Gregory and M. Bridges that he could revoke his participation in

the VSP and his signing of the VSP rescission paperwork created



an enforceable contract. Plaintiff argues alternatively that he
offered to rescind by signing the paperwork and that Conrai
orally accepted this offer.

CSX contends that Conrail and plaintiff never forned a
contract to rescind and in any event because CSX had no know edge
of any such contract, it could not have intentionally interfered
wth it. CSX also argues that even assuming that it
intentionally interfered, its actions were privil eged.

Under Pennsylvania law, a plaintiff claimng tortious
interference with contractual relations nust prove:

(1) the existence of a contractual relation
between itself and a third party;

(2) purposeful action on the part of the defendant,
specifically intended to harmthe existing relation;

(3) the absence of a privilege or justification on the
part of the defendant; and,

(4) the occasioning of actual |egal danmage as a result
of the defendant’s conduct.

Br oker age Concepts, Inc. v. U S. Healthcare, Inc., 140 F. 3d 494,

530 (3d Cir. 1998).

By the express terns of the VSP booklet and
application, plaintiff had seven days after signing the "1996 VSP
Appl i cation and Enpl oynent Term nation General Rel ease"
unilaterally to rescind his participation in the program It is
undi sputed that plaintiff did not attenpt to rescind within this

time period.



After the initial rescission period, plaintiff could
have rescinded by signing the "Miutual Rescission of Application
for the Voluntary Separation/ Retirenment Prograns" form but such
rescission would only be valid if accepted and signed by a
Conrail Leadership Teamnenber. It is uncontroverted that no
Conrail Leadership Team nenber ever signed the form

Plaintiff contends that even though Conrail did not
accept his rescission in witing by signing the nutual rescission
form a contract with Conrail allowng plaintiff to rescind was
neverthel ess created. Although plaintiff waivers as to what
constituted the offer and acceptance formng this all eged
contract, he relies in part on oral assurances by Conrail as the
basis of the contract.?

Any oral prom se or assurance nade to plaintiff would
be ineffective to nodify the terns of the plan. An ERI SA pl an

may only be nodified in witing. See Frahmv. Equitable Life

Assur. Soc. of United States, 137 F.3d 955, 958 (7th Cr. 1998)

(enployer’s oral promse of lifetine benefits unenforceabl e under

ERI SA as agreenment was not reduced to signed witing); Epright v.

Envi ronnment al Resources Managenent, Inc., 81 F.3d 335, 342 (3d

2Plaintiff first contends that Conrail nmade an oral offer to
him al |l ow ng rescission which he accepted by signing the "nutual
rescission" form He also contends that a contract was forned
when plaintiff offered to rescind by signing the papers and
Conrail accepted by orally telling himthat it had signed the
papers.



Cr. 1996) (only witten anmendnents can nodify ternms of plan); In

re Unisys Corp. Retiree Medical Benefit "ERISA" Litigation, 58

F.3d 896, 901 (3d Cir. 1995) (rejecting bilateral contract claim
based on oral prom ses in consideration of enployee's early
retirement where they conflicted with terns in summary pl an

description); Confer v. Custom Engineering Co., 952 F.2d 41, 43

(3d Cir. 1991) (speech by conpany president and posting of
announcenent on bulletin board insufficient to nodify terns);

Hozier v. Mdwest Fasteners, Inc., 908 F.2d 1155, 1165 n. 10 (3d

Cr. 1990) (enployer’s post-fornmation oral prom ses cannot alter
scope of entitlenents created by plan). As there is no valid
underlying contract to support a claimfor intentional
interference with contractual relations, plaintiff’s claimnust

fail. See Schulman v. J.P. Mdirgan Inv. Managenent, Inc., 829 F.

Supp. 782, 784 (E.D. Pa. 1993)(plaintiff cannot maintain
intentional interference with contractual relations action in
absence of a valid contract to support clain.

Mor eover, even assum ng the existence of a contractual
relati onship, one could not reasonably find fromthe conpetent
evi dence of record that CSX engaged in a purposeful action
specifically intended to harm such a contractual relationship.

I ntent may be shown "where the actor knows an injury is certain
or substantially certain to occur as a result of his action."

Total Care Sys., Inc. v. Coons, 860 F. Supp. 236, 241 (E.D. Pa.




1994). An actor cannot know an injury is certain or
substantially certain to occur when he does not know of the

exi stence of a contractual relationship. See Stolp v. Sollas

Corp., 1997 W. 83750, *3 (E.D. Pa. Feb. 21, 1997)(know edge of
contract nust be present to establish intent in a tortious

interference with contractual relations claim. See also Keifer

v. Craner, 51 A 2d 694, 695 (Pa. 1947) (it is intentional
interference with "known" contractual rights which constitutes
tort of intentional interference with contractual relations).
There is no evidence that CSX had any know edge that Conrail had
accepted or purported to accept plaintiff’'s rescission offer.
CSX's denial of plaintiff’s rescission request thus could not
have been nmade with the intent to interfere with any contract

bet ween Conrail and plaintiff.

Further, even if CSX acted with an intent to harma
contractual relationship between plaintiff and Conrail, CSX s
conduct woul d not be inproper. Pennsylvania courts ook to 8§ 767
of the Restatenent (Second) of Torts for the factors to consider
when determ ni ng whet her a defendant’s conduct was inproper. See

Geen v. Interstate United Managenent Services Corp., 748 F.2d

827, 831 (3d Cir. 1984); Strickland v. Univ. of Scranton, 700

A. 2d 979, 985 (Pa. Super. 1997). These factors are:

(a) the nature of the actor’s conduct;

(b) the actor’s notive;

(c) the interests of the other with which the actor’s
conduct interferes;



(d) the interests sought to be advanced by the actor;

(e) the proximty or renoteness of the actor’s conduct to
the interference; and,

(f) the relations between the parties.

The court determ nes "whether, upon consideration of
the relative significance of the factors involved, the conduct
shoul d be permtted without liability, despite its effect of harm
to another." Geen, 748 F.2d at 831 (citing Restatenent (Second)
of Torts, 8767 comrent b).

Any interference by CSX was proper. CSX had entered an
agreement to purchase Conrail which specifically allowed CSX to
participate in business decisions. |In accordance with Section
4.1 of the Third Amendnent to Agreenent and Plan of Merger, CSX
declined to approve plaintiff’s requested rescission because his
wor k coul d be absorbed by other enployees. The essential purpose
of the VSP had been to reduce the workforce for econonic reasons
voluntarily through an incentive, rather than by |ayoffs. See

Green, 748 F.2d at 831 (interference with contractua

rel ati onship proper where defendant’s notive was to prevent

di ssi pation of subsidiary's resources); National Data Paynent

Systens, Inc. v. Meridian Bank, 18 F. Supp. 2d 543, 549 (E.D. Pa.

1998) (cor poration about to nmerge with seller was privileged to

i nfluence seller’s performance of contract). See also Advent

Systens Ltd. v. Unisys Corp., 925 F.2d 670, 673 (3d Cr.
1991) (defendant’s interest in financial stability of subsidiary

justified interference with a prospective contractual

10



rel ationship); Mercier v. ICH Corp., 1990 W 107325, *5 (E.D. Pa.
July 25, 1990) (prospective purchaser of subsidiary of contracting
party had sufficient financial interest to nake its interference
wth plaintiff’s enploynent contract proper).

V. Concl usi on

Plaintiff has not shown that he had a valid contract
with Conrail for the rescission of his VSP election with which
defendants could have interfered. There is no evidence that CSX
was aware of any such contract and thus could not have acted with
the specific intention of interfering with a contract. In
refusing plaintiff’s VSP rescission, CSX would not have acted
inproperly or tortiously even if there were a contract and it had
know edge of it.

On the record presented, defendants are entitled to
summary judgnent. Accordingly, defendants’ notion will be

granted. An appropriate order will be entered.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
ANTHONY LAWSON : CIVIL ACTI ON
V.
CSX CORPORATI ON :
and CSX TRANSPORTATI ON | NC. : NO. 98-3539

ORDER

AND NOW this day of Septenber, 1999 upon
consi deration of defendants’ Mtion for Summary Judgnent (Doc.
#11) and plaintiff’s response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
CGRANTED and accordingly JUDGVENT is ENTERED in the above action

for the defendants.

BY THE COURT:

JAY C. VWALDMAN, J.



