IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK and ELLEN O HARE, on behal f : ClVIL ACTI ON
of their mnor child, MEGAN O HARE :
V.
COLONI AL SCHOOL DI STRICT, et al. - NO 99-0399
VEMORANDUM AND ORDER
HUTTON, J. Sept enber 28, 1999

Presently before this Court are Defendants’ Mtion to Dismss
Plaintiffs’ Conplaint (Docket No. 4), Plaintiffs Reply Menorandum
(Docket No. 5), Defendants’ Suppl enmental Menorandum of Law ( Docket
No. 6), and Plaintiffs’ Supplenmental Reply Menorandum (Docket No.

8). For the reasons stated bel ow, Defendants’ Mdtion is GRANTED in

part and DENIED in part.

| . BACKGROUND

This is a civil rights action brought under the Fourth and
Fourteenth Anmendnents to the United States Constitution and Title
42 U.S.C. 88 1981, 1982, 1983, 1985(3), 1986, and 1988. Patrick
O Hare and Ellen O Hare (“Parents”) brought this action on behalf
of their mnor child, Megan O Hare (“Child” or “Mnor Plaintiff”)
(collectively, the “Plaintiffs”), against the foll ow ng Def endants:
Col oni al School District, a public school district in Mntgomery
County (“School District”); Dr. Stanley Durtan, Superintendent of

the Schools of Colonial School District (“Superintendent”);



Patricia Canpbel |, principal of the Pl ynouth Whitemarsh H gh School
of the Col onial School District (“Principal”); Candace Maggi ncal da,
a school teacher at Plynouth Witenmarsh H gh School (“Teacher”);
Stuart Kessler, Marc Olow, Beverly Brown, Richard Connolly, Gary
Johnson, Robert Carroll, Robert O Neill, Jack Pinheiro and Thomas
Unker, el ected nenbers of the Board of School Directors of Col onial
School District (“Board Menbers”) (collectively, the “Defendants”).
At all times relevant to this matter, Mnor Plaintiff was a student
attendi ng public school in Defendant School District.

Plaintiffs allege that Mnor Plaintiff’s constitutional and
statutory rights were viol ated when a nmale student, a m nor known
as John Doe, allegedly repeatedly sexually assaulted M nor
Plaintiff in the darkroom of Teacher’s photography classroom at
Pl ynout h Whi t emarsh H gh School. Indeed, Plaintiffs contend that
crimnal juvenile charges against John Doe are pending currently.
Plaintiffs further allege that Defendants failed to inplenent and
enforce a policy which addressed the safety of Mnor Plaintiff.
Additionally, Plaintiffs allege that Defendants violated Child' s
constitutional and statutory rights by engagi ng either actively or
by acqui escence in the conduct of its enpl oyees and/or agents in a
de facto custom policy and/or practice of failing to properly
safeguard Mnor Plaintiff in school and that such acts were

comm tted under the color of state | aw



1. DI SCUSSI ON

A. Legal Standard

When considering a notion to dismss a conplaint for failure
to state a clai munder Federal Rule of Cvil Procedure 12(b)(6),\?
this Court nmust "accept as true the facts alleged in the conplaint
and all reasonable inferences that can be drawn from them
Di sm ssal under Rule 12(b)(6) . . . is limted to those instances
where it is certain that no relief could be granted under any set

of facts that could be proved.” Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Cir. 1990) (citing Ransom v. Mrrazzo, 848

F.2d 398, 401 (3d Cir. 1988)); see HJ. Inc. v. Northwestern Bell

Tel. Co., 492 U. S. 229, 249-50, 109 S. C, 2893, 2906 (1989). A
court wll only dismss aconplaint if ""it is clear that no relief
could be granted under any set of facts that could be proved
consistent with the allegations.'™ HJ. Inc., 492 U S. at 249-50,

109 S. C. at 2906 (quoting H shon v. King & Spal di ng, 467 U.S. 69,

73 104 S. C. 2229, 2232 (1984)). Nevertheless, a court need not
credit a plaintiff’s “bald assertions” or “legal concl usions” when

deciding a notion to dismss. Mrse v. Lower Merion Sch. Dist.,

132 F.3d 902, 906 (3d CGr. 1997).

s Rul e 12(b)(6) provides that:

Every defense, in law or fact, to a claimfor relief in any pleading

. shall be asserted in the responsive pleading thereto if one is
requi red, except that the follow ng defenses may at the option of
the pl eader be nmade by notion: . . . (6) failure to state a claim
upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



B. Plaintiff’'s dains

1. Section 1981 d aim

Section 1981 provides in relevant part that:

All persons wthin the jurisdiction of the United States
shal | have the sanme right in every State and Territory to
make and enforce contracts, to sue, be parties, give
evidence, and to the full and equal benefit of all |aws
and proceedi ngs for the security of persons and property
as is enjoyed by white citizens, and shall be subject to
i ke puni shnment, pains, penalties, taxes, |icenses, and
exactions of every kind, and to no other.

42 U.S.C. § 1981(a) (1994). \Wiile 8§ 1981 does not use expressly
the term*“race,” the Suprenme Court “construed the section to forbid
all ‘racial’ discrimnation” in the making of public and private

contracts.\? Saint Francis College v. Al -Khazrajia, 481 U. S. 604,

609, 107 S. . 2022, 2026 (1987); Runyon v. McCrary, 422 U. S. 160,

168-75, 96 S. Ct. 2586, 2593-96 (1976)."

Plaintiffs state that their 8§ 1981 claimis based upon M nor
Plaintiff’s right to “*the full and equal benefit of all [aws and
proceedi ngs for the security of persons and property’ in her right
to access to free public education and a non-hostile environnment as
provi ded by state law.” (Pl.’s Rep. Mem at 6.) Plaintiffs do not

all ege a deprivation of Mnor Plaintiff’s rights on the basis of

2 |t nust be noted, however, that Congress anended 8 1981 in 1991 to all ow

suits for workplace harassment. See 42 U.S.C. 8§ 1981(b). *“[Accordingly, clains
of a hostile working environnent that arise after 1991 are ... actionable under §
1981." Sinpson v. Martin, Ryan, Andrada & Lifter, No. ClIV.A 96-4590, 1997 W
542701, at * 3 (N.D. Ca. Aug. 26, 1997) (citations and footnote onmitted).
Retaliation clains are al so actionable under § 1981. Patterson v. Augat Wring
Sys., Inc., 944 F. Supp. 1509, 1519-21 (M D. Ak. 1996); see Freeman v. Atlantic
Ref. & Mtg. Corp., No. CIV.A 92-7029, 1994 W 156723, at * 8 (E.D. Pa. Apr. 28,
1994) ("Section 1981's prohibitions against discrimnination extend to the sane
broad range of enpl oynent actions and conditions as in Title VI1.").
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her race. Indeed, Plaintiffs do not allege that Mnor Plaintiff’s
race played any role whatsoever in the alleged unlawful conduct
pronul gated and/or tolerated by Defendants. Nevert hel ess, the
Court denies Defendants’ Mtion to D smss because Plaintiffs’
Conplaint, when read in light of the Iliberal notice pleading

requi renent of Federal Rule of Civil Procedure 8(a), provides facts

sufficient to showthat they may be entitled to relief pursuant to

this theory of liability.

2. Section 1982 daim

Section 1982 provides that:
Al'l citizens of the United States shall have the sane
right, in every State and Territory, as is enjoyed by
white citizens thereof to inherit, purchase, |ease, sell,
hol d, and convey real and personal property.

42 U.S.C. 8 1982. Like a 8 1981 claim the scope of a § 1982 claim

is limted to cases of race discrimnation. Smith v. Borough of

Pottstown, No. CIV.A 96-1941, 1997 W 381778, at *3 (E.D. Pa. June
30, 1997). The Defendants argue that Plaintiffs claim under 8§
1982 should be dism ssed because Plaintiffs “fail to allege that
they were discrimnated against on the basis of race in a
transaction involving real or personal property.” (Def.’s Mdt. to
Dismss at 19.) In light of the liberal notice pleading
requi renent of Federal Rule of Civil Procedure 8(a), the Court

concludes that there exists potentially a set of facts on which



relief may be granted. Therefore, Defendants’ Mtion to D sm ss

Plaintiffs’ § 1982 claimis deni ed.

3. Section 1983 daim

Section 1983 provides that:

Every person who, under col or of any statute, ordi nance,
regul ation, custom or usage, of any State or Territory
or the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other
person within the jurisdiction thereof to the deprivation
of any rights, privileges, or imunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress, except that in any action
brought against a judicial officer for an act or om ssion
taken in such officer's judicial capacity, injunctive
relief shall not be granted unless a declaratory decree
was viol ated or declaratory relief was unavail able. For
t he purposes of this section, any Act of Congress
applicabl e exclusively to the District of Col unbia shal
be considered to be a statute of the District of
Col unbi a.

42 U.S. C. § 1983. VWile 8§ 1983 is not itself a source of

substantive rights, Baker v. MCollan, 443 U. S. 137 144 n. 3, 99 S

. 2689, 2694-95 n.3 (1979), the section provides a renedy for
vi ol ations of constitutional rights where the all eged vi ol ati on was
commtted by a person acting under the color of state |law. Mark v.

Borough of Hatboro, 51 F.3d 1137, 1141 (3d Cr. 1995). As a

general rule, however, the state has no affirmative obligation to

protect its citizens fromthe violent acts of private individuals.

Gonzalez v. Angelilli, 40 F. Supp. 2d 615, 618-19 (E.D. Pa. 1999).
Moreover, there is nothing in the |anguage of the Fourteenth

Amendnent ' s Due Process Cl ause that requires a state to protect the
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life, liberty, and property of its citizens against harmby private
actors. Hunter 829 F. Supp. 714, 717 (MD. Pa. 1993).
Nevert hel ess, courts recognize at |east two exceptions to this
general rule whereby 8 1983 liability can attach for unlawful acts
commtted by a private citizen: (1) the state-created danger
theory; and (2) the special relationship theory. Gonzalez, 40 F.
Supp. 2d at 618-19.

Al t hough Plaintiffs’ Conplaint is neither the archetype of
clarity nor the paragon of specificity, the Court interprets
Plaintiffs’” Conplaint and related docunents to argue that
Def endants are liable under three distinct theories of § 1983
liability: (1) the special relationship theory; (2) the state-
creat ed danger theory; and (3) practice, policy, and customt heory.
To establish a prima facie §8 1983 case under these theories, a
plaintiff must show that the action occurred "under color of state
| aw' and that the action deprived the plaintiff of a constitutional

right or a federal statutory right. See Paratt v. Taylor, 451 U S

527, 535 (1981). The state-created danger and special rel ationship
theories are viable nmechanisns for establishing a constitutional

cl ai munder § 1983. See Mdrse v. Lower Merion Sch. Dist., 132 F. 3d

902, 907 (3d Cir. 1997).
Generally, the first issue in a 8 1983 action is whether
plaintiff sufficiently alleges a deprivation of any right secured

by the Constitution. D.R,109 F.3d at 1367. Accordingly, the



Court now considers the facts as alleged in the |light nost
favorable to Plaintiffs to determne whether Plaintiffs
sufficiently allege such a deprivation of any constitutional right
under the special-relationship and state-created danger theories.
The Court also considers whether Defendants deprived M nor
Plaintiff of a constitutional right by actively or passively
promul gating a de facto custom policy, and/or practice of failing

to properly safeguard its students.\® (Pl.’s Conpl. 734).

a. Special Relationship

The special relationship theory allows a plaintiff to recover
damages under 8§ 1983 where the state entered into a “special
relationship” wth a particular citizen and failed, under
sufficiently cul pable circunstances, to protect the health and
safety of the citizen to whomit owed an affirmative duty. Mrse

v. Lower Merion Sch. Dist., 132 F.3d 902, 907 (3d Cr. 1997).

There is a “special relationship” only in those circunstances where
the plaintiff is essentially in the defendant’s custody. Mark v.

Bor ough of Hatboro, 51 F.3d 1137, 1150 (3d Cir. 1995).

In DR, the Third Crcuit Court of Appeals refused to apply
t he special relationship theory inafactually simlar situationto

the instant matter. In D.R, public school students who allegedly

3 Wth regard to the Court’s consideration of Plaintiff’'s argunents for
inmposing § 1983 liability, the Court will assume that the unlawful acts alleged were

committed under the color of state | aw.
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suf fered sexual abuse at the hands of other students brought, inter

alia, a 8§ 1983 action against, inter alia, their school, their

school district, and individually naned teachers and officials.
The circuit court rejected plaintiffs’ special relationship theory
of liability, reasoning that unlike the circunstance where the
state holds a person in custody against his or her will, the naned
plaintiffs did not allege that they had a “special relationship”
with the defendants based upon a restraint of liberty. DR, 972
F.2d at 1373. The court al so considered the foll ow ng factors when
denying plaintiffs’ special relationship argunent: (1) parents
deci de whether their children will be educated in public schools;
(2) parents remain the primary caretakers of their children even
when their children are at school; (3) the plaintiffs still resided
in their respective hones and therefore had access to sources of
assi stance other than the state; and (4) the plaintiffs did not
depend on the school or the state for the satisfaction of their
basi ¢ hunan needs. 1d. at 1372.

Accordingly, this Court nust determ ne whet her Defendants had
a special relationship with Plaintiffs such that Defendants owed
Plaintiffs a constitutional duty to protect them from harm
Plaintiffs’ pleadings with regard to this theory of recovery are
neither artful nor articul ate. Pursuant to the D.R._ court’s
reasoning, Plaintiffs cannot allege facts sufficient to establish

that Mnor Plaintiff’s Iiberty was restrai ned i n such a manner t hat



a “special relationship” arose. The Court holds that Plaintiffs
cannot prove their special relationship theory of § 1983 liability,

and said claimis therefore di sm ssed.

b. State-Created Danger

The Third Circuit Court of Appeals recognizes the state-

created danger theory of 8§ 1983 liability. Kneipp v. Tedder, 95

F.3d 1199, 1211 (3d Gr. 1996). Liability under this theory is
grounded wupon the state’'s affirmative acts which “work to
plaintiffs’ detriment in ternms of exposure to danger.” D.R, 972
F.2d at 1368. The Kneipp court adopted a four-part test whereby
liability may be inposed on a state actor where the follow ng
el ements are satisfied:
(1) the harm ultimately caused was foreseeable and fairly
direct; (2) the state actor acted inwllful disregard for the
safety of the plaintiff; (3) there existed sone relationship
between the state and the plaintiff; and (4) the state actors
used their authority to create an opportunity that otherw se
woul d not have existed for the third party’s crine to occur
Knei pp, 95 F.3d at 1208. Section 1983 liability under the state-
created danger theory is predicated on a state’'s affirmative
cul pable acts which deprive plaintiff of a right protected by
substantive due process. D. R, 972 F.2d at 1368. Courts therefore
consi der whether the involved state actors affirmatively acted to
create plaintiff’s danger or to nake her nore vulnerable to such

danger. 1d. at 1373.

Wiile it unclear whether Plaintiffs’ state-created danger
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argunent relates to the harmallegedly suffered by Mnor Plaintiff
prior to John Doe’'s suspension or the prospective harm M nor
Plaintiff mght suffer subsequent to John Doe’s readmttance to
school, Plaintiffs do not allege facts sufficient to sustain a
finding of 8 1983 liability. Plaintiffs sinply assert that they
shoul d recover against Defendants but offer no factual support
what soever to satisfy even a single prong of the Kneipp test

I ndeed, Plaintiffs’ allegations anpbunt to nothing nore than a
conclusory recounting of the Kneipp test’'s elenents, (Pl.’s Reply
Mem at 10-11.), and an inpotent claimthat the holding in Davis v.

Monroe County Bd. of Ed., UsS _ , 119 S. C. 1661 (1999), is

applicable to the instant matter. This Court disagrees wth
Plaintiffs” conclusory statenents regarding their satisfaction of
the Kneipp test and Plaintiffs’ claimregarding the applicability
of the Davis holding. The Davis holding concerns student-on-
student sexual harassnent under Title | X whereas the instant matter
concerns sexual assault and clains brought pursuant to Tile VII

Additionally, the Davis court’s express holding is applicable only

where the recipient of federal education funds is deliberately

indifferent to sexual harassnent, of which the recipient has actual

know edge, and that harassnent is so severe, persuasive and
objectively offensive that it can be said to deprive the plaintiff
of the education opportunities and benefits provi ded by the school .

Davis = US |, 119 S. C. at 1665 (1999) (enphasis added).
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Plaintiffs fail to allege any facts sufficient to nmake the Davis
hol di ng anal ogous or relevant to the instant matter. The facts as
provi ded and taken in the |light nost favorable to Plaintiffs do not
rise to the level of a constitutional violation. Accordi ngly,
Plaintiff’s state-created danger theory of § 1983 liability is

di sm ssed.

c. Policy, Practice or Custom

The Court interprets Plaintiffs Conplaint to also all ege that
Def endants, acting under the color of state law and in furtherance
of Defendants’ established custom practice, and policy, deprived
Plaintiffs of a right secured by the Constitution in violation of
§ 1983. (PI. Conpl. § 34). To sustain such a claim the policy,
custom or practice nust be the “nobving force” behind the

constitutional tort. Monell v. Departnent of Social Serv., 436

U S. 658, 691, 694, 98 S. Ct. 2018, 2038 (1978). The policy nust
al so exhibit deliberate indifference to the constitutional rights
of those that the policy, custom or practice affects. Beck v.

Pittsburgh, 89 F.3d 966, 972 (3d Cir. 1996).

Plaintiffs offer neither facts to support this theory of
liability nor allege that their constitutional rights were viol ated
by a state actor acting pursuant to such a custom policy, or
practice. Mreover, this Court is at aloss to infer any facts to
support this claim Accordingly Plaintiff’s custom policy, or

practice theory of liability is deni ed.
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4. Section 1985 Caim

Section 1985 of Title VII was enacted to conbat conspiracies
not i vat ed by ani nus agai nst the cl asses of peopl e Congress i ntended
to protect under Title VII, particularly African-Anericans. The
Suprene Court stated that the reach of 8§ 1985(3) is limted to
private conspiracies predicated on "racial or, perhaps otherw se

class biases, invidiously discrimnatory aninus.” Giffin v.

Breckenridge, 403 U S 88, 102, 91 S C. 1790, 1798 (1971).

Section 1985(3) provides as foll ows:
If two or nore persons in any State or Territory conspire for
t he purpose of depriving, either directly or indirectly, any
person or class of persons of the equal protection of the
| aws, or of equal privileges and i Mmunities under the | aws
...the party so injured or deprived may have an action for the
recovery of damages, occasi oned by such injury or deprivation,
agai nst one or nore of the conspirators.
42 U.S.C. 8§ 1985(3). To state a claim under § 1985(3), “a
plaintiff must allege: (1) a conspiracy; (2) notivated by a raci al
or class based discrimnatory ani nus designed to deprive, directly
or indirectly, any person or class of persons to the equal
protection of the laws; and an injury to person or property or the
deprivation of any right or privilege of a citizen.” Lake v.

Arnold, 112 F.3d 682, 685 (3d Cir. 1997) (citing United Brotherhood

of Carpenters & Joiners of Am, Local 610 v. Scott, 463 U S. 825,

828-29, 103 S. Ct. 3352, 3356 (1983)).
Plaintiff’s entire argunent supporting its § 1985(3) theory of

liability is that “Mnor Plaintiff, as being a fenmale, is a
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protected class for § 1985(3) purposes, as recently decided in the

El eventh Circuit in the case of Lyes v. Cty of Riviera Beach, 166

F.3d 1332 (11th Cr. 1999), decided February 11, 1999 . . . . A
sex- based conspiracy agai nst wonen i s acti onabl e under § 1985(3).”
(Pl.s” Reply Mem at 11).

In order to prevail, Plaintiffs nust show a conspiracy on the
part of the Defendants to deprive Mnor Plaintiff of equal
protection or equal privileges and imunities notivated by cl ass-
based, invidiously discrimnatory custons and practices of failing
to protect femal e students fromthe deprivation of a constitutional

right. See DR v. Mddle Bucks Area Vocational Tech. Sch., 972

F.2d 1364 (3d Gr. 1991). Plaintiffs do not and cannot neet their
burden for they neither allege facts sufficient to sustain this
cause of action nor do they assert any facts fromwhich this Court
can infer that a conspiratorial agreenent existed. Additionally,
Plaintiffs’ pleadings fail to establish that the alleged harm
suffered by Mnor Plaintiff was due to her nenbership in a
protected class. Accordingly, because Plaintiffs provide nothing
nmore than conclusory statenents that Defendants caused a
deprivation of constitutional rights, Plaintiffs’ 8§ 1985 claimis

di sm ssed.

5. Section 1986 d aim

A 8 1986 claimis dependent on the existence of a cognizable

§ 1985(3) claim dark v. C abaugh 20 F. 3d 1290, 1295 n.5 (3d Cir.
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1994). Because this Court dismssed Plaintiffs’ 1985(3) claim

Plaintiffs’ § 1986 claimalso nust be di sm ssed.

6. State Law d ai ns

Plaintiffs assert clainms based upon Pennsylvania law. This
Court has supplenental jurisdiction over Plaintiffs’ Pennsylvania
| aw cl ai ms pursuant to 28 U.S. C. § 1367 which provides in pertinent
part as follows: “[DJistrict courts shall have supplenental
jurisdiction over all other clains that are sorelated to clains in
the action within such original jurisdiction that they formpart of
t he same case or controversy . . . .” 28 U S.C. § 1367(a) (1999).
Section 1367 therefore enables this Court to hear State | aw cl ai ns
over which it otherw se has no i ndependent basis for jurisdiction.

Pursuant to § 1367(a), the Court elects to mmintain
suppl emental jurisdiction over Plaintiffs’ state law clains.
Accordingly, Defendants’ Mtion to Dismss said clains is denied.

An appropriate O der foll ows.

-16-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PATRI CK and ELLEN O HARE, on behal f : ClVIL ACTION
of their mnor child, MEGAN O HARE :
V.
COLONI AL SCHOOL DI STRICT, et al . . NO 99- 0399
ORDER
AND NOW this 28th day of Septenber, 1999, upon

consideration of Defendants’ Mdtion to D smss Plaintiffs’
Conpl ai nt (Docket No. 4), Plaintiffs’ Reply Menorandum ( Docket No.
5), Defendants’ Suppl enental Menorandum of Law (Docket No. 6), and
Plaintiffs Supplenental Reply Menorandum (Docket No. 8), IT IS
HEREBY ORDERED:

(1) Defendants’ Modtion to Disnmss Plaintiffs’ 8§ 1981 claimis
DENI ED;

(2) Defendants’ Motion to Disnmiss Plaintiffs’ 8§ 1982 claimis
DENI ED;

(3) Defendants’ Modtion to Dismiss Plaintiffs’ 8§ 1983 claimis
CGRANTED,;

(4) Defendants’ Modtion to Dismss Plaintiffs’ 8§ 1985 claimis
CGRANTED;

(5) Defendants’ Motion to Dismiss Plaintiffs’ 8 1986 claimis



GRANTED; and
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(6) Defendants’ Motion to Dismss Plaintiffs’ state |aw claim

i s DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



