IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN GETZ . CGVIL ACTION
V.

COMVONVEALTH OF PENNSYLVANI A BLI NDNESS
and VI SUAL SERVI CES, et al. : NO 97-7541

VEMORANDUM AND ORDER

HUTTON, J. Sept enber 28, 1999

Presently before this Court is Defendants’ unopposed Motion
for Summary Judgnent (Docket No. 23). For the reasons stated
below, it is hereby ordered that Defendants’ Mtion is GRANTED in

part and DENIED in part.

. BACKGROUND

Pro se plaintiff Susan CGetz (“Plaintiff”) brought the
underlying action against her enployer, the Conmmonwealth of
Pennsyl vani a Bureau of Blindness and Visual Services (“BVS’), and
two i ndividual s, Feather Houston (“Houston”), the Secretary of the
Department of Public Welfare, and Joyce Taylor (“Taylor”), the
Di strict Manager of the Philadel phia BVS office. Plaintiff alleges
various violations of Title VII of the Gvil Ri ghts Act of 1964
(“TitleWVI1™), 42 U.S.C. §8 2000e et seqg. and the Pennsyl vani a Hurman
Rel ati ons Act (“PHRA"), 43 Pa. Cons. Stat. Ann. 8§ 951 et seq.

Plaintiff specifically alleges that her supervisor, Taylor,

who is an African- Aneri can worman, discrim nated agai nst her on the



basi s of her race (white), gender (fermale), and religi on (Judaisn).
Plaintiff also clains that Tayl or retaliated agai nst her after she
filed a discrimnation charge with the Equal Enpl oynent Cpportunity
Comm ssion (“EECC’). Plaintiff’s Anmended Conplaint fails to nake
any all egati ons agai nst Houst on.

On July 16, 1998, in response to Defendant’s Motion to Dism ss
or for [a] Mdire Definite Statenent, Plaintiff filed an Anended
Conplaint. On March 26, 1999, Defendant filed the instant Mdtion
for Summary Judgnment pursuant to Federal Rule of Civil Procedure

56(c). Plaintiff failed to file a response to Defendants’ instant

Mot i on.
1. DI SCUSSI ON
A. Summary Judgnent St andard
Summary  j udgnent is appropriate “if the pl eadings,

depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through

affidavits, depositions, or admi ssions on file to show that there
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is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248, 106 S. . 2509 (1986). A fact is

“material” only if it mght affect the outconme of the suit under
applicable rule of law |d.

When deci ding a notion for summary judgnent, a court nust draw
all reasonable inferences in the light nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am., Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U'S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgnent, even if the
quantity of the noving party’s evidence far outweighs that of its
opponent. 1d. Nonetheless, a party opposing summary judgnent nust
do nore than rest upon nere allegations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d CGir. 1992).

Furthernore, a court may grant an unopposed notion for summary
judgnent where it is “appropriate.” Fed. R Cv. Pro. 56(e). This
determ nation has been described as foll ows:

Where the noving party has the burden of proof
on the relevant issues, . . . the district
court nmust determne that the facts specified
in or in connection with the notion entitle
the nmoving party to judgnment as a matter of
| aw. Where the noving party does not have the
burden of proof on the rel evant issues, .
the district court mnust determne that the
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deficiencies in the opponent’s evidence
designated in or in connection with the notion
entitle the noving party to judgnent as a
matter of |aw

Anchorage Assocs. v. Virgin Islands Bd. of Tax Review, 922 F.2d

168, 175 (3d Gir. 1990).

B. Defendant’s Mbtion to Disniss

Def endant noved for summary judgnent on Plaintiff’'s Title VII
and PHRA clains. The Court, drawing all reasonable inferences in
the Ilight nost favorable to Plaintiff, considers whether
Plaintiff’s federal and state |aw cl ains survive Defendants’ Rule

56(c) notion.

1. Plaintiff's PHRA clains

Plaintiff’ s Arended Conpl ai nt al | eges vari ous PHRA vi ol ati ons.
Def endant argues that this Court has several grounds on which to
grant summary judgnent: (1) the Eleventh Anmendnents bars
Plaintiff’s suit; (2) the PHRA does not permt suit against Tayl or
and Houston as they are not “enployers” within the nmeani ng of the
statute; and (3) Plaintiff failed to exhaust her admnistrative
renedies as required by the PHRA The Court first considers

Def endant’ s third argunent.

a. Exhaustion of administrative renedi es

Before a civil action based on alleged violations of the

rights provided and protected by the PHRA may be judicially
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resolved, the plaintiff nust exhaust the admnistrative renedies
avai l abl e through the Pennsylvania Human Relations Conmm ssion

(“PHRC") . Wodson v. Scott paper, 109 F.3d 913, 925 (3d Grr.

1997); day, 559 A 2d 917. The PHRA expressly requires that a
conplainant file an adm nistrative charge within 180 days of the
all eged act of discrimnation. 43 Pa. Cons. Stat. Ann. 88 959(a)
& 962 (West 1999).

The purpose of this filing requirenent is that it allows the
PHRC to enploy its specialized know edge to renedy such clains
t hereby averting judicial involvenent in the parties’ controversy.
Wodson, 109 F.3d at 925. As a practical mtter, the
admnistrative schene IS designed to also assist t he
unsophi sti cated and unl earned enforce their statutory civil rights
W thout resort to costly, lengthy, and conplicated litigation.

In the instant matter, Plaintiff submtted a conplete, signed
EECC Intake Questionnaire to the Equal Enploynent Qopportunity
Comm ssion (“EEOCC’) on or about March 31, 1995, and filed a forma
charge with the EEOC on or about Septenber 9, 1995. On or about
Decenber 20, 1995, the EECC sent a letter to Plaintiff notifying
her of her right to file a charge with the PHRC. (Pl.’s Dep. at
175-78). Plaintiff’s deposition testinony establishes that she
received, read, and wunderstood said letter. Nevert hel ess,

Plaintiff did not file a charge with the PHRC



As a general matter, failure to file a charge with the PHRC
prevents a conplainant fromfiling suit under the PHRA.  Wodson,

109 F. 3d at 927; Van deve v. Nordstrom Inc., No. ClV.A 99-1426,

1999 WL 712588, at * 3 (E.D. Pa. Sept. 10, 1999). Pennsyl vani a
courts strictly interpret the PHRA' s 180 day filing requirenent,
having repeatedly held that “persons wth <clains that are
cogni zable wunder the [PHRA] nust avail thenselves of the
adm ni strative process of the [PHRC] or be barred fromthe [ PHRA s]
judicial renmedies. . . .” Wodson, 109 F. 3d at 925 (citing Vincent

v. Fuller, 616 A 2d 969, 974 (Pa. 1992); day v. Advanced Conputer

Applications, Inc., 559 A 2d 917, 919 (Pa. 1989). By foregoing her

right to file a charge with the PHRC, Plaintiff now cannot
circunvent the PHRA's filing requirenents, thereby abrogating the
| egislative schene established by Pennsylvania |egislature and
observed heretofore by state and federal courts. Plaintiff is
therefore forecl osed from pursuing the PHRA renedi es prayed for in
her Anended Conpl aint. Accordingly, Defendants’ Mtion for Sunmary
Judgnent on Plaintiff’s PHRA clains is granted as a matter of |aw

as to all Defendants.?

2. Plaintiff's Title VIl clains

Plaintiff’s Anmended Conplaint alleges various Title WVII

vi ol ations. Defendant argues that this Court has several grounds

. This Court need not consider Defendants’ Eleventh Anendnent and statutory

interpretation arguments as Plaintiff’'s PHRA clains are properly disposed of on the
basis of her failure to exhaust adm nistrative renedies.
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on which to grant summary judgnent: (1) Title VII does not permt
suit agai nst Tayl or and Houston as they are not “enployers” wthin
the nmeaning of the statute; (2) Plaintiff failed to conpletely
exhaust her admnistrative renedies as required by Title VII; and
(3) Plaintiff cannot nmake out a prima facie case of discrimnation,
hostile work environnment, or retaliation under Title VII. The
Court first considers Defendants’ argunent that Tayl or and Houston

are not “enployers” under Title VII and are therefore i nmune from

sui t.
a. Houston and Taylor are not “enployers” under Title VI
Title VIl provides that “[i]t shall be an unl awful enpl oynent
practice for an enployer . . . to discrimnate against any

individual with respect to his [or her] conpensation, terns,
conditions, or privileges of enploynent, because of such
i ndividual’s race, color, religion, sex, or national origin. “
42 U.S.C. § 2000e-2(a) (1999). “Enployer” is defined as a person
engaged in an industry affecting comerce who has fifteen or nore
enployees . . . and any agent of such a person.” 42 U.S.C. 8
2000e(b) (1999).

It is well established that Title VII liability does not

attach to individuals. Kachmar v. Sungard Data Sys., Inc., 109

F.3d 173, 184 (3d Gr. 1997); Sheridan v E. 1. DuPont de Nenours &

Co., 100 F.3d 1061, 1077 (3d GCir. 1996); |Ilrizarry v. Pennsylvania

Dep’t of Transp., No. CIV.A 98-6180, 1999 W. 269917, at *3 (E. D
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Pa. April 19, 1999); WIls v. Phillips, No. CIV.A 98-5752, 1999 W

200674, at *2 (E.D. Pa. April 8, 1999); Goodwin v. Seven-Up

Bottling Co. of Phila., No. CIV.A 96-CV-2301, 1996 W. 601683, at

*3 (E.D. Pa. Cct. 18, 1996). Thus, while Title VII liability may
lie against an enployer, liability may not attach to individua
enpl oyees whose actions otherwise constitute a civil rights

viol ation. Goodw n, 1996 W. 601683, at *3. Accordingly, the Court
grants Defendant’s Mtion for Summary Judgnent as to Plaintiff’s
Title VIl1 clains against Taylor and Houston in their individua
capacities.

b. The Plaintiff’s lack of tineliness with respect to

certain allegations and the appropriateness of
Judicial review

Generally, Title VII requires a plaintiff to file his or her
claimof unlawful discrimnation within 180 days of the unlawf ul
discrimnatory act. 42 U S.C. 8§ 2000e5-(c) (1999). Were a state
has established an agency or agencies to nonitor and enforce civil
rights laws, a plaintiff nust file his or her claim of unlawful
di scrimnation within 300 days of the unlawful discrimnatory act.
42 U.S.C. 8§ 2000e5-(c) (1999). Logically, therefore, unlawf ul
di scrimnatory acts that occurred nore than 300 days prior to the
date of Plaintiff’'s admnistrative filing generally are not

cogni zabl e. ?

2 There are equitable doctrines that may in appropriate circunstances

nmodi fy the statutory tolling period. In the instant matter, Plaintiff did not respond
to Defendant’s Mtion for Summary Judgment and, consequently, did not argue that any
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Def endants argue that Plaintiff did not submt to the EEOCC a
valid charge of discrimnation wuntil Sept enber 11, 1995.
Defendants, applying Title VII's 300 day rule, then argue that
Plaintiff cannot state a cognizable Title VII claimconcerning any
allegedly discrimnatory acts that occurred before Novenber 16,
1994. Def endants therefore conclude that they are entitled to
judgnent as a matter of lawon Plaintiff’s allegations of unlawful
di scrim natory conduct that occurred i n Septenber and Oct ober 1994.

Al t hough Plaintiff did not respond to Defendant’s Motion for
Summary Judgnent, the record reveal s that she filed a conpl eted and
signed EECC | ntake Questionnaire on or about May 1, 1995. (See
Plaintiff’s Allegations of Enploynent Discrimnation). The record
al so reveal s, however, that Plaintiff did not file a formal charge
with the EEOC until|l Septenber 9, 1995. (See Plaintiff’s Charge of
Di scrim nation). In a letter to Plaintiff dated Septenber 18,
1997, an EEOC investigator wote that “[t]he [EEOC] can only
investigate matters that occurred within the nost recent 300 days
prior to the filing of your charge. Even considering the date on
whi ch your questionnaire was returned to [the EECC], April 30,
1995, the dates on which you were denied training are untinely.”?3
(See Ltr. of 9/18/99 to Plaintiff fromEEQOC i nvestigator, Susan M

Kelly, at 2 (enphasis added)). The EEQOC investigator’'s letter

equi t abl e doctrines shoul d be enpl oyed.

3 The reference to “training” is not borne out by the record supplied to the

Court
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indicates that the EEOC possibly considered Plaintiff’s charge
“filed” as of April 30, 1995. |If this was the case, Plaintiff’s
clains dating back to Septenber and COctober 1994 fall within the
300 day statutory tolling period.

In cases that challenge the tineliness of an EEQCC filing,
there often ari ses a di spute over whether plaintiff’s subm ssion of
a conpl et ed EECC | nt ake Questionnaire satisfied the requirenents of
29 CF.R 8 1601.9. Section 1601.9 provides that “[a] charge shall
be in witing and signed and shall be verified.” 29 CF.R 8
1601.9 (1999). The subm ssion of an EEOC Intake Questionnaire
general ly precedes the filing of a formal charge and descri bes the
al | eged i nproper conduct. Courts are split on how to treat EECC
| nt ake Questionnaires and formal EEOC Charges in the context of 29
CFR 81601.9.* Wile the Third Grcuit Court of Appeals has not
spoken directly on this issue, at |east one Eastern District of
Pennsyl vania court discussed the interplay of EEOC |Intake

Questionnaires and formal EEOC char ges.

4 For exanple, the Seventh Circuit Court of Appeals held that a tinely

filed questionnaire followed by an untinely verified charge may be sufficient to
constitute a charge in some circunstances, such as where the plaintiff and the EEOC
both treated the questionnaire as the charge. Philbin v. General Elec. Capital Auto
Lease, 929 F.2d 321, 324 (7th Gr. 1991). The Tenth Circuit Court of Appeals held
that a subsequently filed formal charge may amend the plaintiff’s unverified but
tinmely EECC “questionnaire,” at |east where there is no prejudice to the accused
party. Peterson v. Gty of Wtchita, 888 F.2d 1307, 1308-09 (10th Cr. 1989). The
Eighth Crcuit Court of Appeals rejected the notion that the questionnaire and the
charge should be read together such that a verified charge filed after the filing
deadline relaters back to the date of that the intake questionnaire was conpleted
Shenpert v. Harwick Chem Corp., 151 F.3d 793, 796-98 (8th G r. 1998), cert.

deni ed, U S. , 119 S. Ct. 1028 (1999).
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In Qulezian v. Drexel Univ., No. CV.A 98-3004, 1999 W

153270 (E.D. Pa. WMarch 19, 1999), defendant denied tenure to
plaintiff professor. Soon thereafter, on February 16, 1995,
plaintiff submtted an EEOC Intake Questionnaire in which he
provided no substantive details regarding his Title VI
di scrimnation claim Qul ezian, 1999 W 153270, at *2. On
February 16, 1995, plaintiff also nmet with an EEOC enpl oyee to file
a formal charge but the enpl oyee was unable to conplete the charge
that day. @l ezian, 1999 W 153270, at *2. On February 23, 1995,
plaintiff faxed to the EEOC a statenent detailing the basis of his
all egations of discrimnation. Gulezian, 1999 W. 153270, at *2.
An EEQOC enpl oyee used this information to draft a formal charge for
plaintiff. GQul ezian, 1999 W 153270, at *2. After further
comuni cations between plaintiff and the EEOC, plaintiff’s charge
was filed on March 10, 1995. @l ezian, 1999 W 153270, at *2.
I nternal EEOC records indicated, however, that plaintiff’s charge
was received on February 16, 1995. @l ezian, 1999 W. 153270, at *2
(enphasi s added).

The Q@ulezian court considered and rejected plaintiff’s
argunent that the presentation of an EEOC Intake Questionnaire
automatically satisfies Title WMI's admnistrative filing
requi renent. QGulezian, 1999 W. 153270, at *2. The court reasoned
that a communication to the EECCin “witing, including an []]ntake

[ Questionnaire, may constitute a charge if it is of a ‘kind that
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woul d convi nce a reasonabl e person that the grievant has mani f est ed
anintent to activate [Title VII’'s] machinery.’” @l ezian, 1999 W

153270, at *3 (quoting Bihler v. Singer, 710 F.2d 96, 99 (3d Cr.

1983)). The court stated that in making such a determ nation
courts essentially consider the effect and content of the
conmmuni cat i on. @il ezian, 1999 W 153270, at *3. The court
recogni zed, however, that courts generally do not equate I|ntake
Questionnaires to formal charges where the EEOCC advises the
grievant that he or she nust provide nore information or get back
in touch with EEOC personnel for a formal charge to be executed.
GQul ezian, 1999 WL 153270, at *3 (citations omtted).

In the instant matter, there is no evidence that the EECC
either advised Plaintiff that she needed to provide nore
information or that she needed to get back in touch with EEQOC
personnel before a formal charge could be executed. Mor eover,
Plaintiff submtted a signed EEOCC I|Intake Questionnaire that was
acconpani ed by seven si ngl e-spaced, typed pages whi ch substantively
detailed Plaintiff’s allegations of Title VII violations. |In the
absence of Plaintiff’s response to the instant notion, reasonable
people may differ as to whether Plaintiff manifested an intent to
activate Title VII's machinery when she submtted her Intake
Questionnaire to the EECC

Therefore, there is a genuine issue of material fact as to

whether Plaintiff tinely filed her allegations of unlawful
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discrimnatory conduct for the Septenber and OCctober 1994
occurrences. The Court holds that Defendant’s Mdtion for Sunmary
Judgnent is denied with regard to the untineliness of Plaintiff’s
all egations of unlawful discrimnatory conduct that occurred in
Sept enber and Oct ober 1994.°

c. Plaintiff’'s clains of hostile work environnent,
discrimnation, and retaliation under Title VII

(1) Hostile work environnent

Def endant argues that Plaintiff fails to raise a genui ne i ssue
of material fact as to her hostile work environment claim In the
absence of a response to the instant Modtion from Plaintiff, this
Court evaluates whether it is “appropriate” to grant Defendants’
Motion for Sunmary Judgnment on this claim

Title VII provides to an enpl oyee a cause of action where she
was subjected in her work place to sexual harassnent so pervasive
that it <created a hostile, intimdating, or offensive work

environnment. Andrews v. Gty of Phila., 895 F.2d 1469, 1482 (3d

Cir. 1990). To sustain a hostile work environnent claim Plaintiff

nmust show severe or pervasive conduct. Burlington Indus., Inc. v.

Ellerth, 524 U S. 742, 118 S. .2257, 265 (1998). A hostile

envi ronnent clai mnmust show that the environnment was as such that

° This Court’s holding is particularly appropriate in this circunstance

where Plaintiff is proceeding pro se and is likely to be unfamiliar with the
conplexities of the EEOC s administrative procedures. See Kocian Getty Refining &
Mtg. Co., 707 F.2d 748, 754 (3d Cir. 1983); Wassemv. Romac Int'l, Inc., No. CIV. A
97-7825, 1998 W. 834094, at *4 (E.D. Pa. Dec. 1, 1998).

-13-



not only woul d a reasonabl e person find the environnment hostil e and
abusive but that the actual plaintiff found it in fact to be

hostil e and abusive. Faragher v. Cty of Boca Raton, 524 U. S. 775,

118 S. C. 2275, 2283 (1998).

The Third Crcuit enploys a five-factor test to evaluate a
hostile environnment claim “(1) the enployee[] suffered intentional
di scrim nation because of [her] sex; (2) the discrimnation was
pervasive and regular; (3) the discrimnation detrinentally
affected the plaintiff; (4) the discrimnation would detrinentally
af fect a reasonabl e person of the sane sex in that position; and
(5) the existence of respondeat superior liability. Andrews, 895
F.2d at 1482. Wiether a hostil e working environnment existed can be
ascertained only upon an examnation of the totality of the

ci rcunst ances. Id. at 1485; Afrassiabian v. ProCredit Hol di ngs,

Inc., No. CIV.A 98-4757, 1999 W. 605589 (E.D. Pa. Aug. 9, 1999).
The record before the Court does not denonstrate that a
genui ne i ssue of material fact exists concerning Plaintiff’s claim
t hat she suffered severe or pervasi ve sexual harassnent. Plaintiff
provi des absolutely no evidence that there existed a hostile work
environnent at BVS or that the terns, conditions, or privileges of
her enploynment were adversely inpacted in any unlawful manner
| ndeed, when asked about the harassnent she allegedly suffered as
a woman working in BVS Phil adel phia office, Plaintiff responded

that the basis of her discrimnation claimis that she is who she
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is, a “Jewish white female.” (Pl.’ s Dep. at 196-97). Therefore,
the only evidence in the record that supports Plaintiff’s hostile
work environment claim are Plaintiff’s conclusory and vague
al l egations i n her Arended Conpl ai nt and deposition testinony. The
conduct described by Plaintiff does not rise to unlawful activity
proscribed by Title VII and no reasonable fact-finder presented
wth the materials currently before this Court could return a
verdict for Plaintiff on her hostile work environment claim
Accordingly, the Court grants Defendants’ Mtion for Summary

Judgnent on Plaintiff’s hostile work environnent claim

(2) Retaliation

Def endants argue that Plaintiff cannot raise a genuine issue
of fact as to her retaliation clai mbecause, inter alia, Defendants
never took an adverse enpl oynent action against Plaintiff after she
invoked Title VII's adm nistrative machinery. Title VII nmakes it
unl awful for an enployer to retaliate agai nst an enpl oyee who has
opposed any practice unlawful under Title VII. 42 U S.C. § 2000e-
(3)a. Plaintiff nust show the followng to prove a Title VI
retaliation claim (1) she engaged in conduct protected under
Title VII; (2) her enployer took an adverse enploynent action
against her; and (3) a causal link exists between her protected

conduct and her enpl oyer’s adverse action. Charlton v. Paranus Bd.

of Educ., 25 F.3d 194, 201 (3d Gir. 1994).

Plaintiff alleges that the follow ng unlawful retaliatory acts
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occurred at her work place after she submtted to the EEOC her
| ntake Questionnaire: (1) on My 4, 1995 Taylor imtated
Plaintiff’s walk and smle and charged Plaintiff wth gross
i nsubordination (Pl.”s Amend. Conpl. § 31); (2) on May 18, 1995,
Plaintiff was charged with gross insubordination for “disrupting
the office” although Taylor allegedly disrupted the office by
preventing Plaintiff fromleaving her office (Pl. s Arend. Conpl.
1 32); (3) on Cctober 3, 1996, Plaintiff was charged with “making
fal se statenents which are slanderous and defamatory in regard to
anot her Commonweal th enpl oyee.” (Pl.’s Anend. Conpl. 9§ 34).

Plaintiff clearly satisfied the first prong of the Andrews
test for filing an EECC charge is a protected activity under Title
VII. In examning the second prong of the Andrews test, the Court
considers the Third Crcuit’s definition of the nature of conduct
that anmobunts to an “adverse enpl oynent action:”

Retal i atory conduct ot her than discharge or refusal to hireis
thus proscribed by Title VII only if it alters the enpl oyee’s

“conpensati on, terns, condi tions, or privileges of
enpl oynent , ” deprives him or her of “enpl oynent
opportunities,” or “adversely affect[s] his [or her] status as
an enployee.” It follows that “not everything that nmakes an

enpl oyee unhappy” qualifies as retaliation, for [o]therw se
m nor and even trivial enploynent actions that ‘an irritable
chi p-on-the-shoul der enployee did not like would form the
basis of a discrimnation suit.’”

Robinson v. City of Pittsburgh, 120 F. 3d 1286, 1300 (3d G r. 1997)

(citations omtted); Kidd v. Pennsylvania, No. Cv. 97-5577, 1999

W. 391496, at *8 (E.D. Pa. May 20, 1999).
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Plaintiff fails to allege any acts that anount to an “adverse
enpl oynment action” under the Robinson court’s standard. Moreover,
the Court finds no evidence whatsoever that Plaintiff suffered an
adverse enpl oynent action for she remains enployed in the position
she held at the tine she initiated the instant nmatter, she all eges
no di mnution of conpensation or benefits and the Court finds no
evidence to the contrary, and the record reveals that Plaintiffs’
enpl oynent opportunities have not been conpron sed. Ther ef or e,
Plaintiff fails to state a prima facie case of retaliation
actionable under Title VII. Having failed to allege facts or
evidence sufficient to state a Title VII retaliation claim

Plaintiff's claimis dismssed.

(3) Religious, gender, and race discrimnation

Def endants argue that even if Plaintiff could nmake out prinm
facie cases of race, gender, and religious discrimnation, her
claims ultimately nust fail because Defendants had |egitimte,
nondi scrim natory, and nonpretextual reasons for its actions. In
the absence of a response from Plaintiff to the instant Mdtion
this Court evaluates whether it s “appropriate” to grant
Def endants’ Motion for Summary Judgnent on these cl ains.

Clainms of Title VIl discrimnation may be substantiated by

presentation of direct evidence of discrimnation, Price Waterhouse

v. Hopkins, 490 U S 228 (1989), or evidence which creates an

i nference of discrimnation. United States Postal Service Bd. O
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&overnors v. Aikens, 460 U S 711, 714 n.3 (1983). Indirect

evidence is that from which the trier of f act infers

di scrim nation. Torre v. Casio, Inc.,42 F.3d 825, 829 (3d Gr.

1994) . Where a plaintiff does not present direct evidence of
di scrimnation, her Title VIl clains nust be evaluated under the
McDonnel | Dougl as/ Burdi ne burden shifting framework. The Suprene
Court established the follow ng four-part test for establishing a
prima facie Title VII discrimnation case: Plaintiff nust showt hat
(1) she is a nenber of a protected class, (2) she was qualified for
her position, (3) she suffered an adverse enpl oynent action, and
(4) other who are not nenbers of her protected class were nore

favorably treated. Texas Dep’t of Community Affairs v. Burdine,

450 U. S. 248, 252-53 (1981); MDonnell Douglas Corp. v. Geen, 411

U S. 792, 80(1973).
Once a plaintiff satisfies the now famliar four-part test,
t hereby establishing a prinma faci e case, there arises a presunption

of discrimnatory intent by the defendant-enployer. St. Mary's

Honor Ctr. v. Hicks, 509 U S 502, 506 (1993). Al t hough the

ultimate burden of persuasion remains with the plaintiff, the
burden of production shifts to the defendant-enployer who nust
explicate a nondiscrimnatory, legitimte justification for its
treatnment of the plaintiff. 1d. at 507. To satisfy its burden, the
def endant - enpl oyer nust clearly set forth through the introduction

of admi ssible evidence, the reasons for the plaintiff’s allegedly
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unl awf ul treatnment. Burdi ne, 450 U. S. at 255. The def endant -
enpl oyer nmust only explain clearly the nondiscrimnatory reasons
for its actions, however. 1d. at 260. If the defendant-enpl oyer
satisfied its burden, the presunption is rebutted and thereafter
drops fromthe case. |1d. at 255 & n.10.

The plaintiff, to prevail on his or her discrimnation claim
must prove by a preponderance of the evidence the legitimte
reasons proffered by the enployer “were not its true reasons, but

were a pretext for discrimnation.” MDonnell Douglas, 411 U S. at

802. Therefore, to survive sunmary judgnent where an enpl oyer-
defendant articulated alegitimte nondi scrimnatory reason for its

actions,

t he plaintiff must poi nt to evidence, di rect or
circunstantial, from which a factfinder could reasonably
either (1) disbelieve the enployer’s articulated legitimte
reasons; or (2) believe that an invidious discrimnatory
reason was nore |likely than not a notivating or determ native
cause of the enployer’s action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Cr. 1994).

In the instant case, Plaintiff neither alleges nor offers any
direct evidence of race, gender, or religious discrimnation.
Accordingly, Plaintiff’'s clains are analyzed pursuant to the
McDonnel |  Dougl as/ Burdi ne burden shifting franmework. Ther ef ore,
Plaintiff nmust establish a prima facie case of discrimnation per

said framework. See Burdine, 450 U S. at 252-53.

Def endants fail to argue that Plaintiff is not a nenber of a

protected class. Thus, the Court finds that the first elenent of
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Plaintiff’s prima facie case is satisfied. Second, upon review of
the record, that Plaintiff remins a BVS enployee is evidence
sufficient to show that she is qualified for her position at BVS.
Plaintiff therefore satisfies the second el enent of her prima facie
case. The Court now turns to the third and fourth el enents of
Plaintiff’s prinma facie case.

Upon consideration of Plaintiff’s pro se status and her
failure to respond to the instant Mdtion, the record before the
Court indicates that Plaintiff may have suffered an adverse
enpl oynent action in that the “privileges” of her enploynent were
different from the “privileges” enjoyed by her co-workers.
Plaintiff clains that she was denied tine-off when she requested
such tinme to observe the tenets of her religion, Judaism (See
Pl.”s Amend. Conpl. 1Y 11-16). Plaintiff clains that other
enpl oyees were treated nore favorably than her and were given
requested tinme-off on the exact days she requested tine-off to
cel ebrate Jew sh holidays or observe the Jewi sh Sabbath. (Pl.’s
Amend. Conpl. 919 11-16). That Plaintiff’s requests were denied
when she was wi shed to observe her religious beliefs suggest that
she suffered adverse enploynent actions because of her religion.
Thus, the Court finds that Plaintiff satisfied the third el enent of

her prinma facie case of religious discrimnation.® Finally, that

6 The Court, however, finds nothing in the record available to support

what soever Plaintiff's clainms that she suffered race or gender discrimnation while a
BVS enpl oyee. Specifically, the record does not support Plaintiff’'s claimthat she was
treated | ess favorably than nmen or people of other races. Accordingly, the Court
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other BVS enployees outside of Plaintiff’s protected class
benefitted fromthe privil eges requested by and denied to Plaintiff
indicates that Plaintiff satisfied the fourth el ement of her prinma
facie case. (See Pl.’s Anend. Conpl. Y 11-16). After draw ng al
inferences in the light nost favorable to Plaintiff, the Court
holds that Plaintiff stated a prima facie case of religious
di scrim nation under the McDonnel | Dougl as/ Burdi ne framework. The
Court now considers whether Defendants proffered a sufficient
nondi scrimnatory, legitimate reason for its conduct toward
Plaintiff to rebut the presunption raised by Plaintiff’s prim
faci e case.

| t IS Def endant s’ bur den to of fer l egitimate,
nondi scrimnatory reasons for its actions. Defendants fail to neet
this burden, thereby failing to rebut the presunption raised by
Plaintiff’s satisfaction of her prima facie case. Defendant does
not proffer legitimate nondiscrimnatory reasons for its conduct
toward Plaintiff but instead baldly asserts that Getz cannot
substantiate that the actions she conplains about were taken

because of her , inter alia, religion. (Def.s’ Mt. for Summ J.

at 28). Accordi ngly, Defendant’s Mdtion for Sunmary judgnent on
Plaintiff’s religious discrimnation claimis denied.

An appropriate Order foll ows.

grants Defendant’s Mtion for Sumrary Judgenment on Plaintiff’'s clains of race and
gender discrimnation.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN GETZ . CGVIL ACTION
V.

COMVONVEALTH OF PENNSYLVANI A BLI NDNESS
AND VI SUAL SERVI CES, et al. : NO 97-7541

ORDER

AND NOW on this 28th day of Septenber, 1999, upon
consi deration of Defendants’ unopposed Mtion for Sumrmary Judgnent
(Docket No. 23), |IT IS HEREBY ORDERED t hat:

(1) Plaintiff’s PHRA clains are DI SM SSED wi th prejudice

(2) Plaintiff’s clains agai nst Def endants Houst on and Tayl or
in their individual capacities are DISM SSED with prejudice

(3) Plaintiff’s Title VII retaliationclaimis DI SM SSED wi th
prej udi ce;

(4) Plaintiff’s Title VII hostile work environnment claimis
DI SM SSED wi t h prej udi ce;

(5) Plaintiff’s Title VIl gender discrimnation claimis
DI SM SSED wi t h prej udi ce;

(6) Plaintiff’s Title VIl race discrimnation claim is
DI SM SSED wi t h prejudice;

(7) Defendants’ Mdtion for Sumrary Judgnent on Plaintiff’s

Title VII religious discrimnation claimis DEN ED;, and



(8) Defendants’ Motion for Summary Judgnent on Plaintiff’s
Title VII clains of discrimnation in Septenber 1994 and QOctober

1994 claimis DEN ED.

BY THE COURT

HERBERT J. HUTTON, J.



