IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THEOCDORE W SCHELL, SR : ClVIL ACTI ON
V. :
THOVAS J. RIDGE, et al. : NO. 97-6127

VEMORANDUM AND ORDER

BECHTLE, J. SEPTEMBER , 1999
Presently before the court is plaintiff Theodore W
Schell's ("Plaintiff") Mtion for a Tenporary Restraining O der
and defendant Martin F. Horn's ("Horn") Mdtion for Summary
Judgnent and Response to Plaintiff's Mtion for a Tenporary
Restraining Order. For the reasons set forth below, the court
will deny Plaintiff's Mdtion for a Tenporary Restraining O der

and grant Horn's Mtion for Sunmary Judgnent.

BACKGROUND

Plaintiff brings this pro se civil rights action
agai nst defendant Conm ssioner of the Pennsyl vani a Departnent of
Corrections, Martin F. Horn, individually and in his official
capacities.' In an Order dated Decenber 30, 1998, the court

granted in part and denied in part defendants R dge's and Horn's

1. Plaintiff's Conpl aint al so named Governor of Pennsyl vani a,
Thomas J. Ridge ("Ridge") and four unidentified Correctional
Ener gency Response Team (" CERT") officers. The CERT officers
were never identified or served and have not appeared in this
action.



Motion to Dismiss. Plaintiff's sole remaining claimis that he
has been deni ed nedical treatnent for injuries he sustained
during a search of his cell

In his Conplaint and Mdtion for a Tenporary Restraining
Order, Plaintiff alleged that he was not receiving proper
treatnment for his spinal injuries and he requested that he be
permtted to see a Neurosurgeon at the University of
Pennsylvania. 1In its Order dated Decenber 30, 1998, the court
ordered that:

def endants Thonmas J. Ridge and Martin F. Horn

shall, within thirty (30) days fromthe date

of this Oder, take the deposition of

plaintiff Theodore W Schell regarding his

nmedi cal treatnent and shall respond to his

request for relief regarding his nedical

treatnent as set forth in the conplaint and

the notion for a tenporary injunction.
Plaintiff had his deposition taken by tel ephone on January 19,
1999 and a copy was subnmitted to the court with Horn's Mtion for
Summary Judgnment. In his deposition, Plaintiff stated that he
received nedical treatnment for his spinal injuries, including
physi cal therapy and prescription nedication. (Pl.'s Dep. at 10-
11.) In essence, Plaintiff's clainms are based on the fact that
his request to see a neurosurgeon was denied and that his
prescription nedication was di sconti nued on Novenber 27, 1998.
ld. at 10 & 13. Plaintiff presently has access to non-
prescription pain relievers through the prison conm ssary. I d.

at 14. Plaintiff also uses hot showers and hot towel conpresses

to relieve swelling in the neck and he al so uses a cervi cal



collar while sleeping to relieve pressure on his spine. ld. at

16.

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.
56(c). Wiether a genuine issue of material fact is presented
wll be determned by asking if "a reasonable jury could return a

verdict for the non-noving party." Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986).
To defeat a notion for summary judgnent, the non-noving
party nust produce evidence to establish prim facie each el ement

of its claim Celotex Corp. v. Catrett, 477 U S. 317, 322-23

(1986). Such evidence and all justifiable inferences that can be
drawn fromit are to be taken as true. Anderson, 477 U S. at
255. However, if the non-noving party fails to establish an
essential elenment of his claim the noving party is entitled to a

judgnent as a matter of law. Celotex, 477 U S. at 322-23.

L. DI SCUSSI ON

In his Conplaint, Plaintiff alleged that R dge and Horn

violated his constitutional rights guaranteed by the First,

3



Ei ghth and Fourteenth Anendnents. Plaintiff seeks the follow ng
relief: (1) a declaratory judgnent that Defendants' actions were
unconstitutional; (2) conpensatory damages; (3) punitive danmages;
and (4) several injunctions which require Defendants to provide
Plaintiff with nedical treatnent at the University of
Pennsyl vania. As noted above, only Plaintiff's claimfor nedical
treat nent survives.

In order to establish a valid claimunder 42 US.C 8§
1983, a plaintiff nust plead "the violation of a right secured by
the Constitution and |aws of the United States, and nust show
that the all eged deprivation was conmtted by a person acting

under color of state law " Wst v. Atkins, 487 U S. 42, 48

(1998) (citations omtted); see Adickes v. S.H Kress & Co., 398

U S 144, 150 (1970) (restating requirenents for establishing 8§
1983 claim; Kost v. Kozakiewi cz, 1 F.3d 176, 184 (3d G r 1993)

(sane).

A 8§ 1983 cl ai m nust be based on a defendant's personal
i nvol venent in the constitutional violation. The Third Grcuit
has expl ained that a supervising officer is not personally |iable

under 8 1983 unless he "participated in violating [plaintiff's]

rights . . . directed others to violate them. . . acquiesced in
hi s subordi nates' violation . . . or tolerated past or ongoing
m sbehavior." Baker v. Mnroe Township, 50 F.3d 1186, 1190 & n. 3

(3d Gr. 1995); see Hanpton v. Holnmsburg Prison Oficials, 546

F.2d 1077, 1082 (3d G r. 1976) (holding that unless plaintiff

denonstrates that each defendant participated in, or had
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know edge of and acqui esced in allegedly unlawful conduct,
def endant cannot be held liable under 8§ 1983). Plaintiff does
not allege that Ridge and Horn personally participated in his
nmedi cal treatnent, in denying his request to see a neurosurgeon
or in ceasing his prescription nedication. Thus, Plaintiff
cannot sustain a 8 1983 cl aimagai nst Ri dge or Horn.
Furthernore, Plaintiff has failed to denonstrate a
constitutional deprivation. A claimrelating to the denial of
proper nedical care arises under the Ei ghth Amendnent and
requires that "a prisoner nust allege acts or om ssions
sufficiently harnful to evidence deliberate indifference to

serious nedical needs."” Estelle v. Ganble, 429 U S. 97, 105

(1976). Plaintiff admts that he has received nedical care for
his injuries. However, he alleges that he should continue to
receive prescription nedication and shoul d see a neurosurgeon.
These al |l egations do not denonstrate a deliberate indifference to

his nedical needs. See Norris v. Franme, 585 F.2d 1183, 1186 (3d

Cr. 1978) (stating that "[w] here the plaintiff has received sone
care, inadequacy or inpropriety of the care that was given w ||

not support an Ei ghth Amendnent claim™"); Palladino v. WAackenhut

Corrections, No. 97-2401, 1998 W 855489, at *3 (E.D. Pa. Dec.

10, 1998) (stating that plaintiff's "claimis nothing nore thaln]
a di sagreenent over the nedical care that he should have

received, and as such fails to allege the 'deliberate
indifference to serious nedical needs' necessary to state a claim

under 8 1983"). The fact that Plaintiff's condition is
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aneliorated by non-prescription nedication and heat conpresses
further denonstrates that he has not suffered a constitutional

deprivation. Thus, Plaintiff's Ei ghth Anendnent claimfails.

| V. CONCLUSI ON

For the reasons set forth above, the court will deny
Plaintiff's Motion for a Tenporary Restraining Order and grant

Horn's Motion for Sunmary Judgnent.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

THEODORE W SCHELL, SR ; ClVIL ACTI ON
V. :
THOVAS J. RIDGE, et al. : NO. 97-6127
ORDER
AND NOW TO WT, this day of Septenber, 1999, upon

consideration of plaintiff Theodore W Schell's Mtion for a
Tenporary Restraining Order and defendant Martin F. Horn's Mbtion
for Summary Judgnent and Response to Plaintiff's Mtion for a
Tenporary Restraining Order, IT IS ORDERED t hat:
1. plaintiff Theodore W Schell's Mtion for a
Tenporary Restraining Order is DEN ED;, and
2. defendant Martin F. Horn's Mdtion for Sunmary
Judgnent is GRANTED. Judgnent is entered in favor
of defendant Martin F. Horn and against plaintiff
Theodore W Schel |

LOU S C. BECHTLE, J.



