IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES J. REILLY,

Pl aintiff, :
V. : Civil Action No. 98-1648

KEYSTONE HEALTH PLAN EAST, | NC

Def endant .

VEMORANDUM

R F. KELLY, J. SEPTEMBER 23, 1999

Before this Court is Plaintiff Charles J. Reilly’'s
Motion, pursuant to Rule 60(b) of the Federal Rules of G vil
Procedure, for Relief fromthis Court’s Order, dated August 25,
1999, dismissing Plaintiff's First Arended Conplaint. Plaintiff
requests that this Court vacate its August 25th Order and permt
Plaintiff to present evidence of recoverabl e danages to sustain
Plaintiff’s ERISA clains. For the follow ng reasons, Plaintiff’s
Motion will be denied.

BACKGROUND

Plaintiff Charles Reilly originally filed this action
in the Court of Conmon Pl eas of Montgonery County. Defendant
then renoved the matter to this Court, as the health plan at
i ssue is governed by the express provisions of the Enployee
Retirement and I ncone Security Act (“ERISA"). 29 U S.C A 8
1132(e) (1999).

In his anended conplaint, Plaintiff alleges that he



suffers froma condition called Dystonia (spasnodic torticollis),
a condition that causes sustained nuscle spasns/contractions.
Plaintiff further alleges that his treating physician, Dr.
Gol | onp, prescribed continuous quarterly Botulinum Toxin Type A
(“Botox”) injections for the treatnent of Plaintiff’s condition
and, as a result of Defendant’s failure and/or refusal to
conpensate Dr. Gollonp for Botox injections, Plaintiff has filed
the instant lawsuit to recover detrinental reliance damages,
havi ng al |l egedly been deprived of his prescribed June, 1997 Bot ox
injection for a period of approximately three (3) nonths. See
First Amended Conplaint, T 14.

On July 22, 1999, this Court granted Defendant
Keystone’s Modtion for Sunmary with respect to extracontractual

damages. See Reilly v. Keystone Health Plan East, No. GCv. A

98-1648, 1999 W. 528713 (E.D. Pa. 1999).! In addition, this
Court determ ned that “Plaintiff nust show sone evi dence of
damages recoverabl e pursuant to his ERISA claimor risk the
di sm ssal of the remaining aspects of his First Anended
Conplaint.” |1d. at *4. As aresult, this Court directed

Plaintiff to produce evidence of damages recoverable pursuant to

1 I n accordance with the Suprene Court’s ruling in Varity
Corp. v. Howe, 516 U S. 489 (1996), this Court held that the
equitable relief sought by Plaintiff under ERI SA 8§ 502(a)(3), as
anmended, 8 1132(a)(3)(B)(i), was not appropriate since it
appeared that Plaintiff could obtain adequate relief under
ERI SA's first subsection, 8§ 502(a)(1)(b), as anended, 8§
1132(a) (1) (b).




the ERI SA claim sustained by the Plaintiff in this matter.

On August 10, 1999, Plaintiffs submtted a response
that nerely pointed to the allegations in his conplaint.
Subsequent |y, on August 25, 1999, this Court entered an O der
dismssing plaintiff’s action for failure to produce such
evi dence.? Thereafter, Plaintiff filed the instant notion
pursuant to Rule 60(b) for relief fromthis Court’s judgnment
because of alleged “excusable neglect,” and, further, a notion,
pursuant to Rule 4 of the Rules of Appellate Procedure, to extend

the tinme for appeal.

Dl SCUSSI ON

Federal Rule of G vil Procedure 60(b) provides six
grounds for relief froma judgnent. The subsection that applies
to this case is (b)(1), which cites “m stake, inadvertence,
surprise, or excusable neglect” as reasons which may justify

relief froma final judgnent. Lorenzo v. Giffith, 12 F. 3d 23,

2 Wiile Plaintiff conmplains that this Court’s August 25,
1999 Order was entered without further application to this Court
by Defendant, as stated in this Court’s July 22, 1999 Order,
Plaintiff overlooks the fact that he was given (1) notice that
this Court was considering granting summary judgnent wth respect
to the remai ning aspects of Plaintiff’s First Amended Conpl ai nt
and (2) a second opportunity to present evidence to oppose the
granting of sunmary judgnment. Cf. Qis Elevator Co. v. George
Washi ngton Hotel Corp., 27 F.3d 903, 910 (3d Cr. 1994) (“Under
our cases, a district court may not grant summary judgnent sua
sponte unless the court gives notice and an opportunity to oppose
sumary judgnent.”).




26 (3d CGr. 1993). In his Rule 60(b) notion, Plaintiff asserts
that his August 10, 1999 subm ssion was intended to satisfy this
Court’s July 22, 1999 Oder by allowing the Court to rule, as a
matter of |aw, whether reliance danmages represent recoverable
damages under Section 1132(a)(3)(B)(i) of ERISA and that
“Plaintiff possessed a reasonable and good faith belief, in the
absence of any notice or instruction to the contrary, that
Plaintiff’s August 10, 1999 response satisfied the intent and
purpose of the Court’s July 22, 1999 Order.” Pl.’s Rule 60(b)
Motion at Y 4 and 4.1. Plaintiff further argues that “[t]he
Court’s August 25, 1999 Order represents the first tine that
Plaintiff received any gui dance or notice whatsoever as to the
nature and degree of specificity of “evidence of recoverable
damages” required by the Court’s July 22, 1999 Order.” |[d. at
7.

In response, Defendant correctly points out that when
this Court entered its original Order on July 22, 1999, it did so
in response to Defendant’s Modtion for Sunmary Judgnent. It is
wel |l -settled that when a notion for sunmary judgnent is nade and
supported as provided by FED. R Cv. P. 56(e), Plaintiff Reilly,
as the non-noving party, cannot rest on the pleadings, but rather

must go beyond the pl eadings and present “specific facts show ng

that there is a genuine issue for trial.” Celotex Corp. V.

Catrett, 477 U.S. 317, 324 (1986). Yet, when this Court directed
Plaintiff to produce evidence of recoverabl e danages pursuant to

4



ERI SA, Plaintiff sinply cited the allegations nade in the First
Anended Conpl aint, which is insufficient.® Fep. R Cv. P. 56(e).
Def endant also is correct inits contention that the
affidavit which Plaintiff now requests this Court to consider as
a basis for relief fromsummary judgnment does nothing to provide
evi dence of “damages recoverable under ERI SA” as directed by this
Court’s July 22, 1999 Order. The extracontractual danmages
attested to in Plaintiff's proffered affidavit -- pain,
enbarrassnment and humliation -- are not danmages recoverable

pursuant to ERI SA as “reliance damages” or otherwi se. See DeMiio

v. Ggna Corp., CIV. A No. 89-0724, 1989 W. 153961, *2 (E. D. Pa.
Dec. 15, 1989).

Finally, Plaintiff has filed a notion for extension of
time to file a notice of appeal, contending that it will afford
this Court additional time to resolve Plaintiff’s pending Rule
60(b) Mdtion. Because this Court is issuing a decision on
Plaintiff’s Rule 60(b) notion before Septenber 24, 1999, the
deadline for filing a Notice of Appeal of this Court’s August 25,
1999 Order, and will tinely notify the parties of this decision,

Plaintiff's Motion for Extension of Tine will be denied as noot.

3 Counsel for Plaintiff cannot credibly claimthat he was
unaware of his responsibility to go beyond the pleadi ngs as
required by Rule 56 of the Federal Rules of Civil Procedure.
| ndeed, Plaintiff’s Opposition Brief to Defendant’s Mdtion for
Summary Judgnent sets forth the standard of review for summary
j udgnment notions, including the non-noving party’s duty to
respond to such a notion with specific evidence denonstrating
that there are genuine issues for trial. See Pl.’s Opp'n Brief
at pp. 7-8.



Based on the above, Plaintiff’s Rule 60(b) Motion for
Relief fromthis Court’s Order dismssing Plaintiff's First
Amended Conplaint is denied. 1In addition, Plaintiff’s Mtion for
Extension of Tine to File Notice of Appeal is denied as noot. An

appropriate Order foll ows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHARLES J. REILLY,

Pl aintiff, :
V. : Cvil Action No. 98-1648

KEYSTONE HEALTH PLAN EAST, | NC

Def endant .

ORDER
AND NOW this 23rd day of Septenber, 1999, upon
consideration of Plaintiff’s Rule 60(b) Mdtion for Relief from
this Court’s Order, dated August 25, 1999, dismssing Plaintiff’s
First Amended Conpl aint, and all responses thereto, it is hereby
ORDERED that Plaintiff’s Mdtion is DENIED. It is further ORDERED
that Plaintiff’s Motion for Extension of Tinme to File Notice of

Appeal is DEN ED as noot.



BY THE COURT:

ROBERT F. KELLY,



