IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH THOVPSON : CIVIL ACTI ON
V. : 96- 8684

MEDI CAL STAFF, GRATERFORD SCI

DR. SPRAGUE, DR MOYER,

DR SCHWARTZ

MEMORANDUM

Br oderick, J. Sept ember 14, 1999

Plaintiff Joseph Thonpson, a prisoner presently confined at
the State Correctional Institute at Al bion, Pennsylvania, brings
this action pro se. Pursuant to 42 U . S.C. 8 1983, Plaintiff
alleges that while a prisoner at Gaterford State Correcti onal
Institute, Defendants violated his civil rights in failing to
provide himw th adequate nedi cal care.

In his Conmplaint, Plaintiff nanmes the foll ow ng Defendants:
Medi cal Staff -- Graterford SCI; WIIliam Sprague, MD.; Dennis
Moyer, M D., and Arnold Schwartz, MD. Although Plaintiff also
named t he Pennsyl vani a Departnent of Corrections as a Defendant,
by Order of this Court dated January 27, 1997, that claimwas
di sm ssed as frivolous pursuant to 28 U S.C. §8 1915(e), on the
ground that the El eventh Arendnent bars any | awsuit agai nst a
state agency in federal court.

Currently pending before the Court are two Mdtions, one to
strike “Medical Staff, Gaterford SCI” as a defendant, and the
other to dismss the conplaint against Dr. Sprague, Dr. Myer and

Dr. Schwartz for failure to state a claimpursuant to



Fed. R Gv.P. 12(b)(6). Although the Defendants served Plaintiff
with a “Notice of Mdtion” advising himthat he had fourteen days
in which to respond or otherw se plead, Plaintiff has failed to
respond to Defendants’ notions. Local Rule 7.1(c) allows the
Court to grant as uncontested a notion to which there has been no
tinmely response. However, being mndful of the Plaintiff’'s pro
se status, the Court will examne Plaintiff’s clainms as though a
response had been filed. For the reasons stated below, the Court

will grant both of Defendants’ notions.

Plaintiff's Conplaint is prem sed on his allegation that the
medi cal staff and the doctors at Graterford were negligent in
failing to provide himwi th the nedication he needed to treat his
seizure disorder. In his Conplaint, Plaintiff alleges that on a
Monday evening, March 18, 1996, he finished his nedication and
was instructed by an unnaned nurse to go to “sick call,” which he
did the following norning. Plaintiff further alleges that “Dr.
Moyer or Dr. Sprague” -- he does not specify which -- ordered
nore nedication for him and told Plaintiff he would have it in
two days. Wen he had not received his nedication by Friday,
March 22, he returned to sick call, where Dr. Schwartz told him
he woul d pl ace another prescription wwth the pharmacy. The next
nor ni ng, Saturday, March 23, Plaintiff was infornmed by another
unnaned nurse that his nedication had not yet arrived. Plaintiff
all eges that later that norning he had a grand nmal seizure. He

was taken to the infirmary where he was inforned that his
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nmedi ci ne had actually arrived the night before.

In deciding a Motion to Dismss pursuant to Fed. R Cv. P.
12(b)(6), the Court accepts as true all factual allegations
contained in the conplaint, as well as all reasonabl e inferences

whi ch could be drawn therefrom and views themin the |ight nost

favorable to the plaintiff. HJ. Inc. v. Northwestern Bell Tel.

Co., 492 U S. 229, 249-50 (1989); Zlotnick v. TIE Conmmuni cati ons,

836 F.2d 818, 819 (3d Cir. 1988).
The Court holds the allegations of a pro se conplaint to
"l ess stringent standards than formal pleadings drafted by

| awyers." Haines v. Kerner, 404 U. S. 519, 520-521 (1972).

Accordingly, the Court will allow a pro se litigant the
opportunity to offer supporting evidence of his allegations

unl ess it appears "beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief."” 1d.

In Estelle v. Ganble, the Suprene Court recogni zed that

"del i berate indifference to serious nedical needs of prisoners
constitutes the 'unnecessary and wanton infliction of pain,’
proscribed by the Ei ghth Anmendnent,"” and is therefore actionable
under § 1983. 429 U. S. 97, 103-104 (1976). The Suprene Court
made cl ear, however, that “an inadvertent failure to provide
adequat e nedi cal care can not be said to constitute ‘an

unnecessary and wanton infliction of pain.”” 1d. Therefore, a
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conpl ai nant who only alleges that defendants negligently denied
hi m adequat e nedi cal care “does not state a valid claimof
nmedi cal m streatnent under the Ei ghth Anendnent.” 1d. at 105-
106.

A prisoner who seeks to establish a “deliberate
indifference” claimunder 8§ 1983 nust allege that a prison
“official was subjectively aware of the [substantial] risk” of

serious harm Farnmer v. Brennan, 511 U. S. 825, 828(1994). A

prison official can not be held |liable for an Ei ghth Amrendnent
violation if that official was not subjectively aware that the
inmate faced a substantial health risk. Id. at 838. This is so
even if a substantial risk existed, and the defendant was

negligent in failing to notice it. [|d.

In the instant case, Plaintiff has failed to allege a § 1983
claimof “deliberate indifference” against Defendants. Plaintiff
has not alleged facts in his Conplaint which, if proven, would
establish that Defendants acted or failed to act despite their
subj ective awareness of a substantial health risk facing
Plaintiff.

Wth respect to Dr. Sprague and Dr. Myer, Plaintiff makes
no allegations that they acted or failed to act despite their
subj ective knowl edge of a serious risk facing Plaintiff.
Plaintiff’s allegation that Dr. Sprague or Dr. Myer ordered a
prescription fromthe pharmacy which did not arrive as quickly as

Plaintiff was told it would does not anobunt to an allegation that
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ei ther Doctor acted or failed to act despite his actual know edge
of a substantial risk to Plaintiff’'s health. Simlarly,
Plaintiff’s allegation that Defendant Schwartz sent anot her
prescription to the pharmacy when the first order failed to
arrive does not anobunt to an allegation that he failed to act
despite actual know edge of a substantial risk to Plaintiff’s
health. Finally, Plaintiff’s allegation that on the day he had a
sei zure, he was told his nedication had not arrived, when in fact
it had arrived the previous day, does not constitute an

al l egation that any of the naned Defendants acted or failed to
act despite actual know edge of a substantial risk to Plaintiff’s
heal t h.

Accordingly, Plaintiff has not alleged a § 1983 cl ai m of
“del i berate indifference” against Dr. Sprague, Dr. Myer, or Dr.
Schwartz. The Court will dismss Plaintiff's Conpl ai nt agai nst
t hese Defendants pursuant to Fed. R Civ.P. 12(b)(6) for failure to
state a clai mupon which relief can be granted.

Finally, the Court will order that “Medical Staff,

G aterford SCI” shall be dism ssed and be stricken fromthe
caption of this action. The Court previously dismssed the
Departnment of Corrections pursuant to 28 U S.C. 8§ 1915(e) because
the El eventh Anmendnent bars any |awsuit against a state in a
federal court. Simlarly, the “Medical Staff, Gaterford SClI” is
not an entity which can be sued as a conponent of the state
institution.

An appropriate O der foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH THOVPSON : CIVIL ACTI ON
V. : 96- 8684
MEDI CAL STAFF, GRATERFORD SCI

DR SPRAGUE, DR MOYER,
DR, SCHWARTZ

ORDER

AND NOW this 14th day of Septenber, 1999; Defendants having
filed a notion to strike “Medical Staff, Gaterford SCI” fromthe
caption of this action; Defendants having also filed a notion to
dismss Plaintiff’s clains against Dr. Sprague, Dr. Myer, and
Dr. Schwartz pursuant to Fed. R CGv.P. 12(b)(6); Plaintiff having
failed to respond to these notions; and for the reasons stated in
this Court’s Menorandum of this date;

| T I'S ORDERED: Defendants’ notion to strike “Medical Staff,
Gaterford SCI” fromthe caption of this action (Docket No. 11)
iS GRANTED and the Clerk of the Courts shall strike “Medical
Staff, Gaterford SCI” fromthe caption of this action and shall
dismss the Conplaint for the reasons stated in the Court’s

menor andum

| T IS FURTHER ORDERED: Defendants’ notion to di sm ss

Plaintiff’s clains against Dr. Sprague, Dr. Myer, and Dr.



Schwartz (Docket No. 12) is GRANTED, and the Conpl aint shall be

di sm ssed for the reasons stated in the Court’s nenorandum

RAYMOND J. BRODERI CK, J.



