IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY F. KESSLER

Pl aintiff, :
V. : ClVIL ACTION NO 98-4903

McKESSON DRUG CORPORATI ON,

Def endant .

VEMORANDUM

R F. KELLY, J. SEPTEMBER 3, 1999
Before this Court is Defendant McKesson Drug
Corporation’s Mtion for Summary Judgnment, pursuant to Rule 56 of

the Federal Rules of Cvil Procedure. Plaintiff Mary Kessler
filed this action alleging that Defendant’s decision not to
enpl oy her in a remaining receptionist position, after the
corporation decided to consolidate its customer service relation
functions, was based on age in violation of the Age

Di scrimnation in Enpl oynent Act (“ADEA’), 29 U S.C. 8§ 623
(1988). For the follow ng reasons, Defendant’s Mdtion will be
gr ant ed.

FACTUAL BACKGROUND

Plaintiff Mary Kessler began her enploynent wth
McKesson Corporation in 1986. M. Kessler served as a

receptionist in the custoner service departnent for MKesson in



Phi | adel phi a, Pennsylvani a and Del ran, New Jersey.?

I n February, 1996, MKesson decided to consolidate its
custoner service relation functions to a central location in
West | ake, Texas. As a result of the consolidation process, the
positions at the Delran, New Jersey Distribution Center, where
Plaintiff was enployed, were to be elimnated, wth the exception
of three positions -- a receptionist, an ARCOS (narcotics) clerk,
and a custoner service representative. Plaintiff and the other
custoner service enployees were permtted to apply for any or al
of the three positions.

Plaintiff applied for the receptionist position only.
After interviews were held, the receptionist position was given
to a 20-year-old femal e naned Deni sha Petty. Plaintiff was 64
years old at the tine.

According to McKesson I ntra Conpany nenoranda, Ms.
Petty was recommended by MKesson’s interviewers, Jay Low and
Arnie Entis, to be the receptionist based on her excell ent past
performance eval uations, her ability to performthe new job
functions and duties, and her past receptionist experience. See
Pl.s Ex. Fto Oferman Aff. (Def.’s Ex. €. On the other hand,

the reasons given by Mkesson’s interviewers for not recomendi ng

. Prior to her enploynment with MKesson, Plaintiff was a
receptionist at West Whol esal e, a conpany that was taken over by
McKesson. Kessler worked as a customer service representative
for West and anot her drug conpany before working as a
receptionist.



Plaintiff for the newl y-created receptionist job was that,
despite her excellent receptionist skills, Plaintiff did not show
the ability to cover the other positions.? |d.

Subsequently, Plaintiff filed the instant ADEA action
whi ch chal | enges McKesson’s decision not to give Plaintiff the
receptionist position. 1In doing so, Plaintiff contends that
McKesson deened her unqualified for the position, despite her
prior experience in custoner service and narcotics ordering at
enpl oyers ot her than McKesson and her performance eval uati ons
gi ven during her enploynent at MKesson.

STANDARD OF REVI EW

“Summary judgnent is appropriate when, after
considering the evidence in the |ight nost favorable to the
nonnmovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of | aw. Hi nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cr. 1991) (citations omtted). “The inquiry is whether the
evi dence presents a sufficient disagreenent to require subm ssion
to the jury or whether it is so one sided that one party nust, as

a matter of law, prevail over the other.” Anderson v. Liberty

2 “Due to the decrease in staff fromeight enpl oyees to
three, [Kim Oferman, MKesson’s Distribution Center Manager in
Del ran, New Jersey,] determined that it was critical to have each
position be able to act as a “back up” for the other positions
during break tinmes, vacation tinmes and also tines of personal
illness.” Oferman Aff. at § 13 (Ex. Cto Def.’s S.J. Mtion).
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Lobby, Inc., 477 U. S. 242, 249 (1986). The noving party carries

the initial burden of denonstrating the absence of any genuine

i ssues of material fact. Big Apple BMN Inc. v. BMWof North

Anerica, Inc., 974 F.2d 1358, 1362 (3d GCr. 1992), cert. denied,

507 U.S. 912 (1993). Once the noving party has produced evi dence
i n support of summary judgnent, the nonnovant nust go beyond the
all egations set forth in its pleadings and counter with evidence
t hat denonstrates there is a genuine issue of fact for trial

Id. at 1362-63. “A dispute regarding a material fact is
“genuine’ if the evidence is such that "a reasonable jury could

return a verdict for the non-noving party.’” Arnbruster v. Erie

GCvic Center Auth., 937 F. Supp. 484, 488 (WD. Pa. 1995), aff’'d,

100 F.3d 946 (3d Cr. 1996).

I n ADEA cases, the plaintiff first nust establish a
prima facie case by showing that (1) she is over 40, (2) she is
qualified for the position in question, (3) she suffered an
adver se enpl oynent decision, and (4) she was replaced by a
sufficiently younger person to create an inference of age

di scri m nati on. Senpi er v. Johnson & Hi ggins, 45 F.3d 724, 728

(3d Cir.), cert. denied, 515 U S. 1159 (1995). By doing so, the

plaintiff creates a presunption of age discrimnation that the
def endant nust rebut by stating a |legitinmate nondiscrimnatory
reason for the adverse enpl oynent decision. 1d. The plaintiff

then has the opportunity to denonstrate, through direct or



circunstantial evidence, that the enployer’s stated reasons were
not its true reasons but were a pretext for discrimnation. 1d.
Thus, to survive a summary judgnent notion based on a
defendant’s proffer of a nondiscrimnatory reason, a plaintiff
who has nmade a prinma facie show ng of discrimnation nust point
to sone evidence establishing a reasonable inference that the
enpl oyer’s proffered explanation is unworthy of credence. |1d.
On the other hand, an ADEA defendant nmay prevail on a summary
j udgnent notion by showing that the plaintiff can raise no
genui ne issue of fact as to one or nore elenents of plaintiff’s
prima facie case, or by introducing evidence of nondiscrimnatory
ani nus and showi ng that plaintiff can raise no genuine issue of
fact as to whether the proffered reason for the enploynent action

is a pretext for discrimnation. Spangle v. Valley Forge Sewer

Auth., 839 F.2d 171, 173 (3d Cr. 1988).

Dl SCUSSI ON

In this case the parties’ dispute centers on whet her
Plaintiff has met her burden of show ng that McKesson's proffered
reasons for not hiring Plaintiff for the receptionist position
were pretextual. Here, MKesson has articulated a non-
discrimnatory reason for not selecting Plaintiff for the
receptionist position -- that Plaintiff, while qualified on the
swi t chboard, did not possess any of the skills needed for the

primary responsibility of backing up the custoner service and



ARCCS clerk positions. Plaintiff argues that Defendant’s stated
reason for choosing Denisha Petty over her is belied by the fact
that Ms. Petty left for another position after approxi mately one
year and was replaced by Dorothy Erb, who had no experience in
ARCCOS, no experience in custoner service, and no experience as a
receptioni st except as a back-up to Plaintiff. Furthernore,
Plaintiff points out that Ms. Erb was never interviewed for the
position to ensure that she could performthe job, nor was she
asked how nmuch she knew about ARCOS. Pl.’s Brief at 6.

In response, MKesson convincingly argues that “[t] here

i's no conparison between the procedures inplenented during the

1996 consolidation of custoner service and the filling of the
receptionist position that occurred in 1997.” MKesson's Reply
at 3. 1d. Indeed, at the tinme MKesson was consolidating its

custoner service function there was no i ssue of providing
training for any custoner service enployee affected by the
consol i dation because fully trained qualified individuals, whose
positions were al so being elimnated, already existed for these
positions. 1d. at 4. Thus, MKesson correctly contends that
different considerations prevailed in 1996 when a reduction in
force was occurring and no training was necessary as contrasted

by events in 1997 when a vacancy occurred which required the



training of someone -- in this case Ms. Erb.3

In Kapossy v. MGawHill, Inc., 921 F. Supp. 234

(D.N.J. 1996), the plaintiff brought an action against his fornmer
enpl oyer all eging, anong other clains, age discrimnation in

viol ation of the New Jersey Law Agai nst Discrimnation. The
plaintiff in that case called into question two distinct job
actions, the dismssal fromhis job and the defendant’s failure
to hire himfor another position. As in the instant action, the
plaintiff in Kapossy testified at his deposition that although he
was not qualified for the job given to a coworker, this resulted
fromage discrimnation practiced by MGawHiIl. According to
the plaintiff, McGawH Il provided preferential training for its
younger enpl oyees, specifically training provided to the coworker
who was placed in the newly-created position imrediately prior to
the decision to elimnate plaintiff’s job. And like the

all egations nmade in the instant action, Kapossy argued that had
MGawH |l given himtraining, he would have been qualified for
an avail able position. The court, however, found that Kapossy
failed to nmake out a prima facie case, and granted sunmary
judgnent to MG awH Il on this claim The court based its
finding on Kapossy’s own adm ssions in his deposition testinony,

hi s counsel’s concessions at oral argunent that discovery had

3 Ms. Petty bid for and noved to an open position
el sewhere in the Delran facility |l eaving a vacancy in the
receptionist position which Plaintiff had applied for.
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reveal ed no significant evidence of preferential training given
to younger enpl oyees, and the uncontradicted testinony presented
by MG awHi Il docunenting the training which was available to
Kapossy. 921 F. Supp. at 242-43. As indicated below, the record
inthis case |ikew se does not support Plaintiff Kessler’'s

al | egati ons.

Here, Plaintiff contends that MKesson' s determ nation
at the interview stage that Plaintiff “does not show ability to
| earn other positions,” despite the fact that Kessler had prior
experience in custoner service and narcotics, would allow a jury
to infer that the evaluation was discrimnatory.* See Lowy
evaluation of interviews (Ex. Eto Pl.’s Resp. to Def.’s S.J.
Motion). Plaintiff adds that such an evaluation “flies in the
face of Kessler’s prior evaluations which indicate a willingness
to do anything asked of her . . . .” Pl.’s Brief at 7.

Def endant does not dispute that Plaintiff was a
qualified receptionist. Def.’s Reply at 1. However, Defendant
contends that Plaintiff did not possess any qualifications for
either the custoner service position or the ARCOS clerk position.

Def.’ s Reply at 1-2 (citing Kessler Dep., dated 4/30/99 (Ex. Ato

4 Plaintiff’s allegations that she had prior experience
in customer service and narcotics are belied by her own
deposition testinony which indicates that while she had sone
experience in these areas, her knowl edge was not current with
respect to what the newl y-created receptionist responsibilities
woul d require. Kessler Dep., dated 4/30/99, at 114-15.
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Def.”s Mdtion), at 26-30, 105-08, 114-15). 1In contrast, the
enpl oyee sel ected for the new receptionist position, Ms. Petty,
al ready had experience working in custoner service and handli ng
ARCOS when she was a custoner service representative before the
consolidation. In this regard, Denisha Petty testified as
fol |l ows:
Q It sounds to ne |ike when you were
init, the custoner service and the ARCOS
were sort of conbined, is that correct?
A In *95 when | first got the

position in the custoner service departnent,
the custoner service and narcotics were all

inone. It was one job. Six of us did it.
When they broke it up, they separated the two
positions.

MB. HARTMAN: When was t hat?

THE W TNESS: When t hey
centralized and they broke it down into three
positions, custoner service, narcotics, and
receptionist.

BY MR W LEY:

Q When you would fill in for the
ARCOS, what would you do? Wuld it be the
function you had done when you were handling
ARCOS bef ore when you were the custoner
service rep?

A Right. It was the sane function,
except now, instead of six people doing it,
it was just one person doing it.

Q So what they did is separated it so
one person i s doing the non- ARCOS and one
person is doing the ARCCS; is that right?

A By “non-ARCCS,” if you nean
cust oner service --



Q Cust omer service function w thout
ARCCS.

A Ri ght.

Q And then the ARCOS person woul d be
doi ng only ARCOS?

A That is correct.

Q And the function, correct me if I'm
wong, is essentially a function that you did
when you were at custoner service handling
t he ARCOS aspect of the customer service?

A. That is correct.

Petty Dep., dated 5/28/99 (Pl.’s Ex. F), at 39-40.

Mor eover, the deposition testinony of Plaintiff

confirms that she can point to no evidence indicative of age

discrimnation in McKesson’s deci sion. Rat her, Plaintiff

acknow edges that Ms. Petty had the skills required for the

receptioni st job:

Q | noticed that he conpl enented you
on your handling of incomng calls and the
sorting of mail. |Is that correct?

A Yes.

Q Then he says that the job required
current know edge of custoner service in
Arcos. Is that right?

A Yes.

Q To your know edge, was that true?
| s that what the new job required?

A Yes, it did.

Q | believe that was also on the job
posting. Wasn't it?

10



A Yes.

Q | believe your testinony was that,
while you didn’'t have the current know edge,
it was sonething that you could have | earned?

A That’s right.

Q Is that correct?

A Because | had past know edge of it.

Q To your know edge, did Ms. Petty
have current know edge of the custoner
service and Arcos functions?

A. Yes, because that’s where she was,
cust oner service.

Q What about the Arcos function?
A | guess she did that --
Kessl er Dep., dated 4/30/99, at 114-15.

In a very simlar case, Tozzi v. Union Railroad Co.,

722 F. Supp. 1236 (WD. Pa. 1989), a railroad enpl oyee brought an
action against the railroad conpany alleging that the railroad’ s
proffered reason for its decision to retain a coworker rather
than the plaintiff in a job created by the consolidation of the
plaintiff’s and the coworker’s positions was a pretext for age

di scrimnation against the plaintiff. First, the court in Tozzi
determ ned that the plaintiff had established a prina facie case
of age discrimnation under the ADEA. The court based its
determ nation on the plaintiff’s allegation that a coworker was
of fered the consolidated position that the plaintiff was

qualified for, that the coworker was six years younger than

11



enpl oyee, and that the plaintiff was eligible for a 70/80
retirement plan whereas coworker was not. However, after the
def endant established that the coworker possessed certain job
skills which nmade himnore qualified than the plaintiff, the
court found that the plaintiff was unable to present any
substanti al evidence which would raise a genuine issue that age
played a role in his treatnment. 722 F. Supp. at 1242. In this
regard, the court stated: “Although he has attenpted to i npugn
def endant’ s busi ness reasoning, at nost he has raised only an

i ssue of whether his supervisors were mstaken in their appraisal
of his skills.” 1d. The sanme can be said for the case at hand.

Simlarly, in Arnbruster, a fornmer managi ng director of

a city civic center authority brought an action against the
authority alleging that his termnation violated the ADEA. In
that case, the issue before the court was whether the plaintiff
produced sufficient evidence to rebut the defendant’s proffered
nondi scrimnatory reasons for the plaintiff’s discharge such that
a reasonable jury could find thempretextual. 937 F. Supp. at
490. After considering the plaintiff’s challenge to the
defendant’s three proffered reasons for termnating the
plaintiff, the court granted the defendant’s notion for summary

j udgnment, concluding that the plaintiff did not neet his burden

under Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cr. 1994), of

subnmitting evidence which

12



(1) casts sufficient doubt upon each of the
legitimate reasons proffered by the defendant
so that a factfinder could reasonably

concl ude that each reason was a fabrication;
or (2) allows the factfinder to infer that

di scrimnation was nore likely than not a
nmotivating or determ native cause of the
adverse enpl oynent acti on.

Arnbruster, 937 F. Supp. at 495 (citing Fuentes, 32 F.3d at 762).

Like in Tozzi and Arnbruster, Plaintiff has not

sufficiently challenged the proffered reasons for MKesson's
enpl oynment deci sion. Wen asked at her deposition to explain why
she thought age played a role in McKesson’s decision to hire M.
Petty for the new receptionist position, Plaintiff admtted that
she was guessing that age was the reason for Defendant’s
deci si on:
Q Now i n Deposition Exhibit 18, your
third paragraph, you make a reference to your
age. “l believe it was not given to ne
because of ny age.” Do you see that there on
Deposition Exhibit 18?
A Yes.

Q But you did not include that on
Deposition Exhibit 13.

A | don’t know why not, but naybe I
felt that because of all this, maybe it was
my age that they were saying about because |
was 65 or al nost.

Q You were guessing at that?

A Yes.

Q s that what |led you to believe
that it was because of your age, you were
just guessing, well, maybe it’s because of ny

13



age?
A Yes.

Q Not hing el se |l ed you to that
concl usi on?

A They didn’t give ne a chance to
| earn. Maybe they thought | was too ol d.

Q Did anybody ever tell you that?
A No, but they didn't tell ne |

wasn’t. They didn't say, would you like to

|l earn the conputer? Wuld you like to try

and do some of this work? They didn’t say

t hat .

Kessl er Dep. at 107-08.

Thus, a review of the summary judgnent record in this
case shows that Plaintiff’s is nerely advocating age as the
reason for MKesson’s decision to choose Ms. Petty rather than
herself for the receptionist position. |Indeed, in addition to
Plaintiff admtting in her deposition that she was nerely
guessi ng that MKesson’s enpl oynent deci sion was based on age,
Plaintiff testified that she was not aware of any age-based
coments, policies, or prograns at MKesson. Kessler Dep. at 13-
20.

Finally, Plaintiff contends that, at the very |east,
Plaintiff has presented a m xed notive case which shifts the
burden to Defendant to prove that the sane enpl oynent deci sion

woul d have been made even if age were not a factor. |In doing so,

Plaintiff presupposes that she has net her initial burden of

14



showi ng that age discrimnation played a notivating part in
McKesson’ s enpl oynment deci sion. However, this Court finds that
Plaintiff has sinply failed to produce any direct evidence of

such discrimnation.® See Kapossy, 921 F. Supp. at 240

(“Al though Kapossy begins his brief in opposition to defendant’s
notion by arguing that his is a mxed notive' case and that he

shoul d benefit fromthe Price Waterhouse all ocation of burdens,

he has sinply produced no "direct evidence' of discrinmnation.”).
Based on the above, this Court will enter an order
granting Defendant’s Mdtion for Sunmary Judgnent.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY F. KESSLER

Pl aintiff, :
V. : ClVIL ACTI ON NO 98-4903

McKESSON DRUG CORPORATI ON,

Def endant .

ORDER

AND NOW this 3rd day of Septenber, 1999, upon

s It is worth noting that two of the three enpl oyees
selected to fill the positions that remai ned at McKesson were in
the sane protected classification as the Plaintiff. See Def.’s
S.J. Brief at 16. Mre specifically, M. Helene Chernmak (age 57)
was chosen for the ARCOS cl erk opening and Ms. Deborah
Ni ebol owi cz (age 40) was sel ected for the custoner service
representative position. See Def.’s Reply at 3.
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consi deration of Defendant McKesson Corporation’s Mtion for
Summary Judgnent, and all responses thereto, it is hereby ORDERED

t hat Defendant’s Mdtion i s GRANTED.

BY THE COURT:

ROBERT F. KELLY, J.
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