IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HORI ZON UNLI M TED, | NC. : CIVIL ACTI ON
V.
Rl CHARD SI LVA & SNA, | NC. ; NO. 97-7430

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. August 31, 1999
Plaintiff Horizon Unlimted, Inc. (“Horizon”), alleging,

inter alia,' violation of the Pennsylvania Unfair Trade Practices

and Consuner Protection Law, 73 Pa. Stat. Ann. § 201-1 et seq.,
filed an action agai nst defendants Richard Silva (“Silva”’) and
SNA, Inc. (“SNA").2 Plaintiff has noved for voluntary di sm ssal
of this action pursuant to Rule 41(a)(2) and defendants have
moved for sanctions against plaintiff’s counsel under 28 U S.C. §
1927 and agai nst both plaintiff and its counsel under Federal
Rule of Cvil Procedure 11. For the reasons stated bel ow,
plaintiff’s notion will be granted but this action wll be

dism ssed with prejudice; defendants’ notions wll be granted in

part and denied in part.

! Plaintiffs’ other clains for negligence/ negligent
m srepresentation, fraud and deceit, and breach of warranty were
di sm ssed by Menorandum and Order dated February 26, 1998;
plaintiffs’ notion for reconsideration was deni ed by Menorandum
and O der dated March 27, 1999.

2 John Hare was originally a plaintiff as well, but his
nmotion for voluntary dism ssal was granted by Order of March 11,
1999.



BACKGROUND

Plaintiff corporation, by its president Paul Array
(“Array”), purchased a Seawi nd airplane kit manufactured by SNA,
of which Silva is president. Plaintiff alleges its Seaw nd
airplane did not “performaccording to specifications and
building tinmes” printed in the pronotional materials. |Its only
remai ning claimfor violation of the Pennsylvania Unfair Trade
Practices and Consumer Protection Law, 73 Pa. Stat. Ann. 8 201-1,
et seq., is based on alleged m srepresentations in SNA s
pronoti onal brochures. The claimstates a cause of action only
if the airplane was purchased for consuner rather than commerci al
use. The court commenced a hearing on that disputed issue of
fact.

After many di scovery di sputes, several hearings, innunerable
conference calls, and vigorous disputes of irrelevant issues,
(e.g., defense counsel’s status before the Suprene Court of the
United States and Array’s crimnal history), plaintiff suddenly
and unexpectedly noved for voluntary dism ssal before the hearing
coul d be concluded. Defendants oppose the dism ssal and seek
sanctions for having to defend an action allegedly instituted

frivolously, vexatiously, and in bad faith.



DI SCUSSI ON

Motion for Voluntary D sm ssal

Federal Rule of G vil Procedure permts voluntary di sm ssal
when an answer or notion for summary judgnent has been served by
an adverse party only by stipulation or court order. See Fed. R
Cv. P. 41(a). The dismssal may be with or without prejudice
and “upon such terns and conditions as the court deens proper.”
Id.

Granting a notion for voluntary dismssal is within the

sound discretion of the trial court.® See Ferguson v. Eakle, 492

F.2d 26, 28 (3d Gr. 1974). Rule 41 seeks to prevent a di sm ssal
prejudicing the other parties and to allow the court to design

conditions to cure any prejudice. See John Evans Sons, 95 F.R D

at 190; see also Ferquson, 492 F.2d at 28 (purpose of Rule 41 is

to put control of dismssals at |late stage of litigation in the
trial judge). Dismssal is permtted if defendant will not
suffer prejudice aside fromthe prospect of a second | awsuit.
See id. The court should consider granting a notion for
dismssal with prejudice if denying it would result in a useless
trial. See id. at 190-91(quoting 5 Moore’s Federal Practice §

41.05(1), at 41-74). Ganting the notion with prejudice gives

® Plaintiff’s notion does not specify whether it requests

dism ssal with or without prejudice; at oral argument, plaintiff
clarified that it would not oppose dism ssal with prejudice.
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def endants a final and binding determnation in their favor.*
See 1d. at 191.

The followi ng factors determ ne whether to dism ss the
action with prejudice: 1) whether notions for summary judgnent
have been filed; 2) the extent of defendant’s efforts and
expenses in preparing for trial; 3) excessive expenses in

def endi ng a second action; and 4) an insufficient explanation for

di smssal by plaintiff. See Ellis v. Merrill Lynch & Co., 1989
W. 149757, *4 (E.D. Pa. Dec. 6, 1989).

Here, a summary judgnent notion had been filed, and the
action was alnost termnated;® after one and one-hal f years of
litigation, the action m ght have been dism ssed for |ack of

standing. Wiile sone of defendants’ expenses are a result of

* If voluntary disnmissal is granted w thout prejudice,

presumabl y defendants seek expenses as a condition of dism ssal.
See Davenport v. Cerber Products Co., 1989 W 147550, *1 (E. D

Pa. Dec. 6, 1989)(costs and fees awarded when action dism ssed

W t hout prejudice to conpensate defendant for incurring the
expense of litigation wthout benefit of final disposition). The
court’s disposition of defendants’ notion for sanctions pursuant
to Rule 11 nakes granting the dismssal with prejudice nore
favorabl e to defendants.

® The evidentiary hearing held on May 26, 1999, had not
concluded; all that remai ned was the concl usion of cross-
exam nation and redirect exam nation of Array, possibly one other
wi t ness for defendants, and closing argunents, all of which would
not have taken longer than a half a day. The matter was not
concl uded because of the unavailability of plaintiff’s president,
Array. However, the hearing had already revealed Array’s
conplete lack of credibility. It is now unnecessary to rule on
t he standing issue, but even if the court held that plaintiff did
have standing to sue, only resolution of the matter on sunmary
judgnent or at trial remained.



their own over-zeal ous actions, the docket reflects an

over whel mi ng anobunt of tinme and effort expended to date.?®
Plaintiff mght not bring a second action, but if one were filed
it is not unreasonable to predict it would follow the sane
litigious path as the present action. Finally, plaintiff has
given no reason for requesting dism ssal, though its reason may
be related to the evidentiary hearing comenced by this court on
May 26, 1999, and discussed in this opinion in connection with
the notions for sanctions. These factors weigh in favor of

di sm ssing with prejudice.

John Evans Sons, Inc. v. Mark-Ilroners, Inc., 95 F.R D. 186

(E.D. Pa. 1982) is analogous. The plaintiff had noved for
voluntary dism ssal a week before the final pretrial conference
and shortly before trial. The action had been in suspense for

al nost a year pending the outcone of litigation in California; it
appeared the action would settle, but it did not. Plaintiff,
moving for voluntary dismssal, clainmed it was not worthwhile to
pursue the claimfinancially.

The John Evans Sons court ruled that where a plaintiff seeks

to dismss an action with prejudice, the notion should be granted

to avoid a needless trial. See id. at 190-91. Def endants were

® The docket reflects one-hundred and twenty-three (123)
filings, including 4 opinions by this court, two of which are
listed supra at footnote 1; the court al so denied cl ass
certification on May 11, 1998, and di sm ssed defendants’
counterclai mon August 12, 1998.
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not prejudiced since they received a decision with binding
effect. See id. at 191. The court granted the notion for
voluntary dism ssal with prejudice but denied defendants’ request
for costs and attorney’'s fees. See id. Defendant was not
entitled to attorney’ s fees because defendant could not have
recovered fees had it been successful at trial. See id.

Granting a voluntary dismssal with prejudice in effect
grants judgnent in favor of defendant at the request of the
plaintiff; defendants are in the sanme position they woul d have
been in had the trial occurred, except they save the additional
costs of litigation.

Fees and costs are authorized by Rule 41 to conpensate the
def endant for the cost of trial preparation when defendant wll
not receive a final deternination on the nerits. See id. The
sane consideration is not present where dismssal is with
prejudice. See id. “Indeed, it has been held that if the
dismssal is with prejudice the court |acks the power to require
an attorney’s fee to be paid, barring exceptional circunstances.”
Id. No exceptional circunstances exist to justify granting fees
and costs. See id.

Def endants cannot recover attorney’'s fees in this action if
they are successful at trial, so they are not entitled to
attorney’s fees when the action is disnissed with prejudice.

Def endants are entitled to costs or expenses only if plaintiff or



plaintiff’s counsel have engaged in sanctionable activities.

1. Mbtions for Sanctions

Courts are enpowered to sanction attorneys by statute, ’

8

rul es,® and i nherent power. See Chanbers v. NASCO Inc., 501

US. 32, 41-42 (1991); Roadway Express, Inc. v. Piper, 447 U.S.

752 (1980); Heffernan v. Hunter,  F.3d __, 1999 W 649628, *16

(3d Gr. 1999). The court nust choose the sanction appropriate

for the violation in the circunstances. See Zuk v. Eastern

Pennsyl vani a Psychiatric Institute of the Medical Coll ege of

Pennsyl vania, 103 F.3d 294 (3d G r. 1996).

A Sanctions pursuant to § 1927
Section 1927 provi des:
Any attorney . . . who so nultiplies the proceedings in any
case unreasonably and vexatiously nay be required by the
court to satisfy personally the excess costs, expenses and
fees reasonably incurred because of such conduct.
Sanctions under 28 U . S.C. 8§ 1927 require a finding of

wllful bad faith. Ford v. Tenple Hospital , 790 F.2d 342, 347

” See 28 U.S.C. § 1927.

®Federal Rule of Gvil Procedure 11 pernits sanctioning
attorneys for filing a pleading with insufficient basis in |aw or
fact. Federal Rule of G vil Procedure 16 permts inposition of
sanctions for failure to participate in good faith in pretrial
conferences. Federal Rule of Civil Procedure 30 permts award of
expenses incurred when a party fails to attend or serve a
subpoena for a deposition. Federal Rule of Cvil Procedure 37
permts sanctions if a party fails to cooperate with discovery.
Federal Rule of G vil Procedure 56 mandates sanctions where an
af fidavit acconpanying a sunmary judgnent notion is nmade in bad
faith.



(1986). Bad faith is found where there is "indication of an

i ntentional advancenment of a basel ess contention that is made for
an ulterior purpose, e.g., harassnment or delay."” 1d. This

i ndi cation may be express or inplied fromstatenents made on the
record that a court may interpret as proving bad faith. See Zuk,
103 F.3d at 297-98.

Defendants rely on the m sconduct of plaintiff’s president,
Paul Array, for many of their allegations. They attribute to
counsel, Martin Pedata and Tracy Candasen, awareness of Array
docunents establishing Array’s |ack of good faith in initiating
and pursuing this action. These docunents above do not establish
counsel had no good faith reason for representing plaintiff in
this action.® Counsel might have known that Array sought to
exercise his corporation’s rights because a prior friendly
busi ness rel ationship had deteriorated, but a party nay seek to
prosecute legitimate rights even if its relationship with the
opposi ng party has becone hostile.® That plaintiff's clains

were |ater found to be of questionable |legitinmcy does not prove
counsel acted in bad faith. Counsel’s actions should not be

viewed wi th hindsight but considered as of the tine they

® Anot her exanpl e of Horizon's msconduct and Array’s

mal evolent intent is seen in a letter produced at the hearing in
which Array proclainms he intended to “fry the bastard” and put
def endants out of business.

Y Hare's earlier voluntary dismissal is irrelevant to
whet her sanctions shoul d be inposed agai nst counsel for also
representing Horizon in the absence of any evidence on the record
of the reasons for Hare' s di sm ssal.
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occurred.

Pedat a was present during Array’s deposition, during which
Array’s testinony cast doubt on his standing to sue.' This
deposition was one of a nunber of depositions for several
actions; plaintiff did not order copies of these depositions nor
review their accuracy. Pedata may not have realized what Array
said was inconsistent wwth the standing requirenents of the
UTPCPL.

Counsel was al so present at the May 26, 1999, hearing during
whi ch Array contradicted hinself several tinmes and al so
contradicted his prior affidavit and deposition testinony. After
this hearing strongly suggesting the conplete lack of credibility
of Array, plaintiff filed a notion for voluntary dism ssal.

Since the notion to dismss cane wthin a nonth of that hearing
and before the instant notion, counsel’s presence at the hearing
does not prove their bad faith.

There is no clear and convinci ng evidence Pedata and
Candasen personally sought to harass defendants or had sone
ulterior notive other than litigating what they considered a
meritorious claim Counsels’ conduct in the prosecution of this

action cannot be found in bad faith on this record.

1 Defendants never raised the sanctions issue at the tine

of the deposition



B. Sanctions Pursuant to Rule 11
Federal Rule of G vil Procedure 11(c) provides a “court may
I npose an appropriate sanction upon the attorneys, |aw firns,
or parties that have violated [the provisions of the rule] or are
responsible for the violation.” The standard to determ ne
whet her a violation has occurred is “reasonabl eness under the

circunstances.” Gaiardo v. Ethyl Corp., 835 F.2d 479, 482 (3d

Cr. 1987). Unlike sanctions under 28 U . S.C. § 1927, bad faith
is not required; voluntary dism ssal of an action does not

relieve a person fromliability. See Lony v. E. 1. Du Pont de

Nemours & Co., 935 F.2d 604, 617 (3d Gr. 1991).

The Advisory Commttee Notes to Rule 11 state, “The court
has significant discretion in determ ning what sanctions, if any,
shoul d be inposed.” |In deciding whether to award attorney’s
fees, the court considers several factors, including: wlful ness
of the inproper conduct and/or any intent to injure; any practice
or pattern; effect of the conduct on the action as a whole or a
portion of it; effect on the tine and expense of the litigation;

and the actor’s training in the law. See id.; see also Mary Ann

Pensiero, Inc. v. Lingle, 847 F.2d 90, 99 (3d Cr. 1988) (pronpt

action is required once a Rule 11 violation occurs). These
factors may al so be used to offset the initial calculation of the

novi ng party’ s reasonabl e fees expended. See Doering v. Union

County Bd. of Chosen Freeholders, 857 F.2d 191, 195 (3d Cir.
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1988). The court considers the factors in Iight of circunstances

as they were at the time of the alleged violations. See Schering

Corp. v. Vitarine Pharmaceuticals, Inc., 889 F.2d 490, 496 (3d

Cr. 1989).
Sanctions are inposed against the responsible party only

when a claimis frivol ous. Eastway Constr. Corp. v. City of New

York, 637 F. Supp. 558, 564, 568 (E.D.N. Y. 1986). Rule 11
requi res sanctioning the attorney, not the party, when the

i nproper conduct involves a representation regarding the | egal
validity of aclaim See Fed. R GCv. P. 11(c). Wth any other
violation, either the attorney or the client, or both, may be
sanctioned; when the attorney reasonably relies upon the

m srepresentations of a client, the client not the attorney
shoul d be sanctioned under Rule 11. Eastway, 637 F. Supp. at
568.

Plaintiff’s conplaint asserted a clai munder the UTPCPL
based on defendants’ alleged m srepresentations regarding the
construction and characteristics of the product, an airplane kit.
Array, president of Horizon, has acted as its general agent
t hroughout the litigation, so his adm ssions are those of the
plaintiff. See Fed. R Evid. 801. A person has standing to sue
under the UTPCPL only if the person “purchase[d] or |ease[d]
goods or services primarily for personal, famly or household

pur poses and thereby suffers any ascertainable loss.” 73 Pa.
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Con. Stat. Ann. 8§ 201-9.2(a)(enphasis added); see also Anerican

Standard Life & Accident Ins. Co. v. URL., Inc., 701 F. Supp.

527, 538 (M D. Pa. 1988)(requirenent of 8 201-9.2(a) is a
standing issue). Standing is case-specific; the intent of the
party at the tinme of the purchase is determ native.

In the conplaint, the corporate plaintiff alleged it
purchased defendants’ product for personal purposes. During
di scovery, Array stated in his deposition that his purpose was to
use the airplane, when built, as a denonstrator to sell the kit
to others as a business endeavor. |In an affidavit submtted in
opposition to defendants’ notion for summary judgnent, Array
stated that the airplane kit was purchased by the corporate
plaintiff for Array’s personal use, w thout further explanation.

This apparent contradiction in testinony did not becone
evident until defendants noved for sunmary judgnent. Based on
Array’s deposition testinony, whether Horizon net the UTPCPL
standi ng requirenents demanded resolution. The court denied
summary judgnent because there was a di sputed issue of fact but
ordered an evidentiary hearing on that issue begi nning May 26,
1999.

The deficiencies in plaintiff’s action becane clear at the

hearing.*? Array, plaintiff’s only witness, testified first that

2 |f the facts suggesting this action should not be

pursued were mani fested earlier, then defendants’ notion for
sanctions would be untinely. See Fed. R Cv. P. 11, Advisory
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he purchased the airplane kit to use personally for experience in
buil ding an airplane and to fly his friends places. Array then
conceded that Horizon, through Array, had entered into an
agreenent with defendants that Horizon would use the airplane,
when built, as a denonstrator to encourage potential custoners to
purchase kits from defendants. However, Array could not obtain
i nsurance for that purpose. It was clear that at the tinme of the
purchase Array wanted to sell defendants’ products and use the
product he purchased for denonstration purposes; the docunented
busi ness comruni cati ons between plaintiff and defendant support
this conclusion. Array |learned after purchasing the product but
before filing this action that the Federal Aviation
Adm ni stration (“FAA”) regul ations prohibited Horizon’s and
Array’s intended comrercial use. Horizon could not use the
product for its intended purpose, but Array could use it
personally. It was registered with the FAAin Array’ s nane,
al though it was purchased by Horizon. ®

At the hearing, Array insisted he never deducted the cost of

the product on his incone tax returns, despite his deposition

Committee Notes.
13 To prove Horizon intended to purchase the kit for
personal use, it relies heavily upon FAA regul ati ons prohibiting

comrercial use of the airplane kits. However, the evidence
reveals Array and Horizon did not know of the regulation until
after the kit was purchased. Based on the court’s inpression of
Array at the hearing, the existence of the regul ati ons does not
prove Array intended to abide by them it would only establish a
notive for |lack of candor.
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testinmony to the contrary; the tax returns, viewed by the court
in canera, did not item ze deductions or depreciation, so this
contention could not be verified. Array, as president of

Hori zon, never produced the corporate records that would show
whet her any costs were in fact deducted, despite efforts by
defendants to obtain themwth the help of the court. At the
hearing, it becane evident that plaintiff’s counsel, Pedata, had
been msinforned as to the | ocation of these docunents. Despite
a representation that they were on a yacht in drydock in

Yugosl avia, Array had access to them by conputer.

The court continued the hearing before the conpletion of
Array’s cross-exam nation and redirect exam nation. The hearing
had not been reschedul ed, because of the unavailability of Array,
before Hori zon, through counsel, noved for voluntary dism ssal of
t he action.

Plaintiff’s action has now been shown patently frivol ous.
Array admtted at the hearing that Horizon intended a business
endeavor. Array |later used the airplane built fromthe kit for
sone personal use, but the original purpose in purchasing it
determ nes standing. Array’s deposition stated he intended to
use the product for business purposes. This court does not
remenber a tinme when a wtness has so contradicted his deposition
testinony under oath in court. Array was willing to testify to
anyt hi ng he thought supported his claim regardless of the truth

or his actual intent at the tinme of purchase. Array is not an

14



attorney, but he clearly knew his intent, as agent for Horizon,
in purchasing the product. It took a year and a half for that
intent to becone manifest fromthe clear evidence of record; even
then he still insisted the corporate purchase was for persona
use, despite his own words to the contrary. Array’s

m srepresentations go to the issue of standing, i.e., the right
to bring this action. Defendants have been forced to defend this
frivolous action, with its innunerable tangential disputes,
because of Horizon's egregi ous conduct, through its president and
agent, Paul Array. Sanctions are appropriate.

The intent of Array, the agent for Horizon, at the tinme of
purchase is a matter no one knew better than Array, as intent is
a matter of a party’'s state of mnd. Counsel is permtted to
assunme his client is honest wwth himunless and until
circunstantial evidence is obviously to the contrary. Counsel
attenpted to clarify the inconsistencies in Array’s testinony at
t he hearing, but Array confounded those efforts. Wen it becane
clear that plaintiff had no grounds to assert a cause of action
under the UTPCPL, Horizon, through counsel, filed a notion for
voluntary dismssal. Sanctions will not be inposed agai nst
plaintiff’s counsel.

Def endants will be awarded fees and costs as sanctions
agai nst Horizon, but they will not be permtted to recover for

the frivolous and vexatious filings in this action. For

i nstance, by Order of May 11, 1999, this court dism ssed

15



def endants’ second notion to consolidate as frivol ous.

Def endants on a few occasions filed papers in this action
applying to an action pending before United States District Judge
Marvin Katz. This m stake caused confusion for both the court
and plaintiff. Notw thstanding this conduct, it is outweighed by
the egregious nature of plaintiff’s vendetta in pursuing this
action; the award of attorney’ s fees is appropriate.

The court finds it inpossible to award sanctions in an
appropriate anmount on this record. Defendants have cl ai ned fees
of al nbst $65, 000, and expenses of $11,468 w thout any supporting
docunentation. Wthout an item zed statenent of hours expended
for various tasks and hourly rates, the fees cannot be adjusted

4 Defendants will be

for non-rei nbursable fees and costs.
allowed to file a verified petition for attorney’ s fees and
costs.

An appropriate O der follows.

“ In light of previous confusion between this action and

the one before United States District Judge Marvin Katz, this
court wants to nmake sure defendants understand that their
petition should be for fees and costs directly related to this
action; if hours are apportioned, the basis should be expl ai ned.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HORI ZON UNLI M TED, | NC. : ClVIL ACTI ON
& JOHN HARE :
V.
RI CHARD SI LVA & SNA, | NC. : NO 97-7430
ORDER

AND NOW this 31st day of August, 1999, upon consideration
of plaintiff’s notion for voluntary dism ssal, defendants’
notions for sanctions, all response, and in accordance with the
attached Menorandum it is hereby ORDERED that:

1. Plaintiffs’ notion for voluntary dism ssal is GRANTED.

2. This action is D SM SSED W TH PREJUDI CE.

3. Def endants’ notion for sanctions against plaintiff’'s
attorney pursuant to 8 1927 is DEN ED.

4. Def endants’ notion for sanctions pursuant to Rule 11
(Docket paper # 120) is GRANTED I N PART and DENI ED I N PART.
Sanctions will be inposed against plaintiff but not against

plaintiff’s counsel.

5. Def endants may file an item zed petition for fees and
costs within twenty (20) days.

6. Al'l outstanding notions are DENIED AS MOOT.

7. The Cerk of Courts is directed to mark this action
CLOSED.

Norma L. Shapiro, S.J.



