IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N BALTUSKONI S, . OVIL ACTION
Plaintiff, : NO. 98- CV- 1360
V. :
US Al RWAYS, | NC.,

Def endant .

VEMORANDUM AND ORDER

Joyner, J. August , 1999

This is a civil action brought by Plaintiff, Kevin
Bal t uskoni s (“Bal tuskoni s”) agai nst Defendant, US Al rways, Inc.,
(“US Airways”) alleging US Airways term nated his enpl oynent in
violation of the Famly and Medi cal Leave Act of 1993, 29
US CA 82601 et seq. (1999) (“FM.A"). Presently before the
court is US Alrways’ Mition for Sunmary Judgnent pursuant to
Federal Rule 56 of G vil Procedure. For the foll ow ng reasons,
US Airways’ notion shall be granted.

Backgr ound

US Al rways enpl oyed Baltuskonis as a utility worker at the
Phi | adel phia International Airport from Novenber 4, 1994 to March
21, 1996. On March 15, 1996 Baltuskonis called his supervisor
Kris M kkel borg (“M kkel borg”) to report off work and al so
i ndi cated that he would not be into work on the foll ow ng day,

March 16, 1996. He was told by M kkel borg to bring a doctor’s



note. He returned to work on March 17, 1996 with the note.
Pursuant to US Airways policy, Baltuskonis attended an attendance
interviewwth foreman Bruce Giffin (“Giffin”). At the

i nterview Bal tuskonis gave Giffin the doctor’s note.

The note and Giffin's Record of Attendance Di scussion Form
were forwarded to Adm nistrative Assistant Judy Conbs (“Conbs”).
It becane evident to Conbs that portions of the doctor’s note
were altered. The reference to “Kevin and his” and the return
date “3/17/96” on the doctor’s note were in different handwiting
and ink than the witing of the rest of the note. Conbs
contacted the doctor’s office to discover that the doctor
exam ned and treated Bal tuskonis’ daughter and not Bal tuskonis.
A nurse fromthe doctor’s office told Conbs that she did not
wite the words “Kevin and his” and did not fill out the return
date to work as “3/17/96.”

Production Foreman Al ex Deputron (“Deputron”) net with
Bal t uskoni s to question Baltuskonis about his absence and the
note. Baltuskonis only stated that he had not altered the
doctor’s note. Baltuskonis’ wife actually altered the note. On
March 21, 1996, Deputron term nated Bal tuskonis for
m srepresentation to obtain enpl oyee benefits in violation of US
Ai rways’ Posted Rule of Conduct No. 32. On March 11, 1998,

Bal tuskonis filed suit. US A rways now noves for summary

j udgnent .



Di scussi on

Summary Judgnent St andard

The standards applicable to summary judgnent notions are
wel | established. Under Federal Rule of Cvil Procedure 56(c), a
court may grant a notion for summary judgnent if all of the
i nformati on before the court shows there is no genui ne issue of
material fact and the noving party is entitled to judgnent as a

matter of | aw Celotex Corp. v. Catrett, 477 U. S. 317, 322, 106

S.Ct. 2548, 2552 (1986). The noving party does not have to
di sprove the opposing party’s claim but does have the burden to
show t he absence of any genuine issues of material fact based on
rel evant portions of the pleadings, depositions, answers to
interrogatories, and adm ssions in the file. Celotex, 477 U. S
at 322-23, 106 S.C. at 2552-53.

Once the noving party neets this burden, the burden shifts
to the non-noving party who nust set forth affirmative evi dence
and specific facts showng there is a genuine issue in dispute.

Anderson v. Liberty Lobby, Inc. 477 U S. 242, 249, 106 S. C.

2505, 2511-12 (1986), Celotex, 477 U.S. at 323, 106 S.C. at
2552. The non-noving party nust go beyond the pleadings, its own
affidavits, and depositions to show that there is a genuine issue
for trial. Celotex, 477 U S. at 323, 106 S.Ct. at 2552. In
fact, the non-noving party must furnish sufficient evidence

favoring the non-noving party that would enable a jury to return



a verdict inits favor. Anderson, 477 U S. at 249, 106 S.C. at
2511-12, Celotex, 477 U.S. at 324, 106 S.Ct. at 2553. An action
is void of a material issue for trial where the evidence, taken

as a whole, could not lead a jury to find for the non-noving

party. Mtsushita Elec. Indus. Corp. v. Zenith Radio Corp., 475

U S. 574, 586, 106 S.Ct. 1348 (1986). W remrmain m ndful,
however, that in ruling on a notion for summary judgnent, we nust
review the facts in the Iight nost favorable to the plaintiff.
| d.
1. FMA

Bal t uskoni s brought suit under Section 105(a) of the FM.A,
29 U S.C. A § 2615(a). FM.A § 105(a) provides that:

(1) Exercise of rights

It shall be unlawful for any enployer to interfere

wth, restrain, or deny the exercise of or the attenpt

to exercise, any right provided under this subchapter.

(2) Discrimnation

It shall be unlawful for any enployer to di scharge

or in any other manner discrimnate against any

i ndi vi dual for opposing any practice nmade unl awful by

t hi s subchapter
29 U.S.C. A 8 2615(a). Because Baltuskonis did not dispute US
Ai rways’ assunption that he was only bringing a claimfor
retaliatory discharge under FMLA 8 501(a)(2) and not a claimfor
interference with the exercise of rights under FMLA 8§ 501(a) (1),
however, the court will treat his FMLA claimas nerely one for

retaliatory discharge.

The proper analysis for FMLA 8 501(a)(2) clainms is the



McDonnel I Dougl as burden shifting approach. See Churchill v.

Star Enterprises, No.98-1700, 1999 W. 430182 (3d Cir. 1999);

Hol nes v. Pizza Hut of Anerica, Inc., No. 97-4967, 1998 W. 564433

at *7 (E. D Pa. Aug. 31, 1998); see also Hodgens v. Ceneral

Dynam cs Corp., 144 F. 3d 151, 159 (1st Cr. 1998). The plaintiff

can prove FMLA discrimnation by direct evidence or indirectly

through a series of shifting burdens of proof. Oswalt v. Sara

Lee, 889 F. Supp. 253, 258-59 (N.D.Mss. 1995), aff’'d, 74 F.3d 91

~

5th Gr. 1996).

Under the MDonnell Douglas burden shifting analysis, the

plaintiff nust first establish a prinma facie case of FM.A
discrimnation. |d. |If a prima facie case is established, the
burden then shifts to the defendant to articulate a legitinmte,
non-di scrimnatory reason for its enploynent decision. Sheridan

v. E.1. Dupont de Nemours and Co., 100 F. 3d 1061, 1065-67 (3d

Cr. 1996). Finally, if alegitimate non-discrimnatory reason
is provided, the plaintiff must present evidence to show that the
defendant’s proffered reasons were not its true reasons, but were
merely a pretext for its illegal action. Sheridan, 100 F. 3d at
1065-67. The ultinmate burden of persuading the trier of fact of
t he defendant’s intentional discrimnation remains with the
plaintiff at all times. I1d.

A Prima Faci e Case

US Airways noves for summary judgnent arguing that



Bal t uskoni s cannot establish a prima facie case of retaliation
under the FMLA. To prove a prima facie case of retaliation,

Bal t uskoni s nust show that: 1) he is protected under the FM.A, 2)
he suffered an adverse enpl oynent action and 3) a casual
connection exists between the adverse decision and plaintiff’s

exercise of his or her FMLA rights. Oswalt v. Sara Lee, 889

F. Supp. 253, 258-59 (N.D.Mss.1995), aff’'d, 74 F.3d 91 (5th
Cir.1996). The third elenent is at issue here.

US Airways asserts that Baltuskonis cannot show that his
termnation was a result of taking FM.A | eave because he
testified at his deposition that US Airways retaliated agai nst
himfor grieving a previous disciplinary action. To denonstrate
this, US Airways refers the court to portions of Baltukonis’
deposition testinony. However, this testinony does not
correspond to any testinony attached to US Airway’'s Menorandumin
support of its notion for sunmary judgnent. Conpare (Def.’s Mem
Supp. Mot. Summ J. at 7-8) with (Def.’s Mem Supp. Mt. Summ J.
Ex. A at 54). That being the case, US Airways fails to show the
absence of genuine issue of material fact as to whether
Bal t uskoni s has proffered sufficient evidence to satisfy a prinma
facie case of retaliation under the FMLA. The sheer proximty in
ti me between his FMLA | eave and term nation establishes the
necessary casual connection even though he provided an altered

doctor’s note to US Airways. See Hodgens v. GCeneral Dynam cs




Corp., 144 F.3d 151, 168 (1st G r. 1998) (stating that close
tenporal proximty between two events may give rise to inference
of casual connection).
B. Show ng of Pretext

Because US Airways can denonstrate its reason to term nate
himwas | egitimte and nondi scrim natory,® Bal tuskoni s now nust
establish that US Airway’s |legitimate and nondi scrim natory
reason for discharging himwas nerely a pretext for retaliatory
animus in violation of FMLA 8 501(a)(2). Baltuskonis nust:

point to sone evidence, direct or circunstantial, from

which a factfinder could reasonably either (1)

di sbelieve the enployer’s articulated legitimate

reasons; or (2) believe that an invidious

discrimnatory reason was nore |likely than not a

notivating or determ native cause of the enployer’s
action.

Fuentes v. Perskie, 32 F.3d 759, 764 (3d Gr. 1994). See Sinpson

v. Kay Jewelers, Div. O Sterling, Inc., 142 F. 3d 639, 644 (3d

!To satisfy its’ burden, US Airways clearly set forth reasons
for its actions that support a finding that unl awful discrimnation
was not the cause of the enploynent decision. See St. Mary’s Honor
Cr. V. Hcks, 509 U S 502, 507, 113 S.Ct. 2742, 2746 (1993). US
Airways asserts that Baltuskonis was termnated for falsely
representing that he was ill and altered a doctor’s note in order
to obtain sick pay for two days. US Airways further asserts that
it had a good faith belief that Bal tuskonis falsified the doctor’s
note in order to obtain sick pay. Bal tuskonis clearly gave US
Airways an altered doctor’s note. W find that US A rways’
explanation is unrelated to FM.A discrimnation and therefore
satisfies the second prong of the MDonnell Douglas test. us
Ai rways needs only to produce an explanation, not justify it. See
Texas Dept. of Community Affairs v. Burdine, 450 U S.C. 248, 254
101 S.Ct. 1089 (1981). Since we have determ ned that US Airways
gave a legitimate nondiscrimnatory explanation for Baltuskonis’
term nation, we do not need to address US Airways’ third argunent
that he failed to give US Airways sufficient notice.

7



Cr. 1998). The first prong does not require the plaintiff to
“produce evidence that necessarily |leads to the concl usion that
the enpl oyer acted for discrimnatory reasons, . . . nor produce
addi ti onal evidence beyond her prima facie case[.]” Sinpson, 142
F.3d at 644 (internal citations omtted). Nevertheless, the
plaintiff nust point to “weaknesses, inplausibilities,

i nconsi stenci es, incoherencies, or contradictions in the
enployer’s proffered legitimte reasons [such] that a reasonable
factfinder could rationally find them unworthy of credence”
Fuentes, 32 F.3d at 764-65 (internal quotations omtted). The
second prong mandates that the plaintiff “point to evidence with
sufficient probative force that a factfinder could conclude by a
preponderance of the evidence that age was a notivating or
determ native factor in the enploynent decision.” Sinpson, 142
F.3d at 644-45 (citing Keller v. Oix Cedit Aliance, Inc., 130

F.3d 1101, 1111 (3d Gir. 1997)).

Bal t uskoni s argues that US Airway’s reason for discharge was
merely a pretext because of the tenporal proximty between his
FMLA | eave on March 15, 1996 and his term nation six days |ater
on March 21, 1996 and the perceived aninosity directed at him
fromUS Airways after he grieved a prior disciplinary action. He
al so asserts that US Airways offers no evidence that he actually
altered the note because his wife is the one who changed the
doctor’s note without his know edge. |In addition, Baltuskonis

argues that jury nmenbers should view the note itself because they



can just as reasonably conclude that a forgery or
m srepresentati on was not intended by the note’'s nodification.
Because Conbs testified at an unenpl oynent hearing that there was
a remarkable difference in handwiting and ink, Baltuskonis also
contends that if he really intended an intentional
m srepresentation, a | ess obvious nodification woul d have been
made.

Al t hough tenporal proximty is relevant for determ ning
whet her the causal elenent of the prima facie case has been

est abl i shed, see Hodgens, 144 F.3d at 168, Baltuskonis fails to

denonstrate its relevancy to the show ng of pretext requirenent.
He also fails to offer any evidence to show that US Airways nay
have termnated himin retaliation for a prior grievance. It is
cl ear, however, that he gave US Airways an altered doctor’s note.
It is irrelevant whether he altered it or whether different
interpretations of the alterations to the note are possible. US
Ai rways received an altered doctor’s note from Bal t uskoni s and
termnated himfor fraudulently attenpting to receive sick pay.
Bal t uskonis has failed to prove either his term nation was
notivated by his FMLA | eave to care for his sick daughter or US
Ai rways’ proffered reason for his term nation was pretext for an
i mproper notive. Accordingly, he has failed to establish that US
Airways violated his rights under FMLA § 501(a)(2).

Concl usi on




An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N BALTUSKONI S, : ClVIL ACTI ON
Plaintiff, . NO 98- CV-1360
V. :
US Al RMAYS, | NC.,
Def endant .
ORDER
AND NOW this day of August, 1999, upon consi deration
of Defendant’s Mdtion for Sunmary Judgnent and Plaintiff’s
Response thereto, it is hereby ordered that the Mtion is GRANTED

for the reasons set forth in the precedi ng Menorandum

BY THE COURT:

J. CURTIS JOYNER, J.



