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This matter stens froma controversy regardi ng the
provi sions of a professional liability policy issued by the
def endants, Coregis |Insurance Conpany ("Coregis") and West port
| nsurance Corporation (“Westport”), to the plaintiffs, Frank
Mur phy, an individual, Murphy & Aiver, P.C., and its successor
Mur phy, diver, Caiola & Gowen, P.C. (herein collectively “Law
Firnf). Plaintiffs brought an action for a declaratory judgnment
that the defendants have: (1) a duty to defend and i ndemify the
Law Firmin the legal mal practice claimbrought by Caro
Daugherty (Count 1); (2) acted in bad faith (Count 11); and (3)
vi ol ated the Pennsylvania Unfair Insurance Practices Act (Count
I11). Defendants noved for sunmmary judgnment on all counts.
Presently before the Court are defendants’ Motion for Sunmary
Judgnent, plaintiffs' response thereto, and defendants’ reply
thereto. For the reasons that foll ow, defendants' notion is
deni ed.

Backgr ound

A. The Underlying Litigation




Plaintiffs are presently being sued in state court for
a mal practice claimderiving fromtheir representation of Carol
Daugherty (“Daugherty”) in a product liability case. Daugherty
al l egedly sustained nmultiple injuries when a pediatric hospital
crib rail fell on her hand and wist. The trial court in an
Order dated August 15, 1996, granted summary judgnent to the
Daugherty defendants and dism ssed the case. The Superior Court
gquashed Daugherty’s appeal on Novenber 7, 1996. On May 7, 1997
the trial court issued an opinion, in support of the
August 15, 1996 Order, stating that it granted summary judgnment
agai nst Daugherty on two grounds: "(1) Plaintiff failed to
produce or denonstrate she coul d produce evi dence during
di scovery identifying any or all Defendants as manufacturer of
the allegedly defective crib and (2) Plaintiff’ s nmedical expert
report was insufficient to establish nedical causation.” On
Novenber 7, 1997, the trial court granted sunmary judgnent to
three remai ni ng defendants in Daugherty’s case, for the sane
reasons provided in the May 7, 1997 opinion. The trial court
noted that the plaintiff "nade no attenpt to cure the defect
whi ch caused [the court] to grant summary judgnent." The Law
Firmfiled a tinely appeal on Decenber 16, 1997. On
Septenber 3, 1998, the Pennsylvania Superior Court affirmed the
trial court's Novenber 7, 1997 opinion. |In Decenber of 1998, the
Law Firmagain filed an appeal and the Suprene Court of
Pennsyl vani a deni ed the appeal on June 4, 1999. The Law Firm

continues to believe that both opinions were "patently erroneous”



and that the underlying Novenber 7, 1997 decision should be
reversed.

B. The Policy

Plaintiffs received one-year, clains-made policies from
t he defendants from March 17, 1995 through March 17, 1999. For
the first three years the policy provisions were unchanged. In
the final policy year of March 17, 1998 to March 17, 1999, the
def endants deci ded to changed the policy formfromthe
Pennsyl vani a Lawers Professional Liability |Insurance (“standard
policy”) to the Custom zed Practice Coverage Lawyers Professiona
Liability Coverage Unit (“CPC policy”). The insurers represented
that the new CPC policy would provide the Law Firmw th “greater
coverage and fewer restrictions.”

The CPC policy contains a slightly revised (fromthe
standard policy) Exclusion clause ("Exclusion B") under 8 XV of
the "General Ternms & Conditions." The clause excludes "any CLAI M
based upon, arising out of, attributable to, or directly or
indirectly resulting from

B. any act, error, om ssion, circunstance or

PERSONAL | NJURY occurring prior to the

effective date of this policy if any | NSURED

at the effective date knew or could have

reasonably foreseen that such act, error,

om ssion, circunstance or PERSONAL | NJURY

m ght be the basis of a CLAIM
Under the insurer's policy, a claimis defined as: "a demand
made upon any | NSURED for DAMACGES, including, but not imted to,

service of suit or institution of arbitration proceedi ngs agai nst

any | NSURED. "



D. The Daugherty d aim

On May 26, 1998, while the Law Firm s Decenber 16, 1997
appeal of the Daugherty opinion was pending, the Law Firm
received a Wit of Sunmons regardi ng Daugherty's nal practice
action. Prior to sending the actual Wit of Sunmobns to the Law
Firm neither Daugherty nor her attorney (who eventually
represented her in the mal practice suit) nmade any indication to
the Law Firmthat Daugherty intended to bring a claim The Wit
of Summons was the first demand for danmages that Daugherty
asserted. The Law Firmreported Daugherty's mal practice cl aimon
June 29, 1998. On August 24, 1998, Westport, Coregis' successor,
deni ed coverage for the Daugherty nmal practice suit based on
"Policy Exclusion B." Wstport sent a letter to the Law Firm
expl aining that due to the circunstances regardi ng the underlying
Daugherty case, it was clear that the Law Firm "knew of the
circunstances . . . that could be expected to give rise to a
claim" Consequently, Westport advised the Law Firmthat it
woul d not provide a defense or indemity coverage for the
Daugherty claim

The Law Firmfiled the present |awsuit agai nst Coregis
and Westport, seeking declarations under the policy relating to
coverage (Count 1), damages for breach of contract in denying
coverage (Count 11), and damages for statutory bad faith in
denyi ng coverage (Count I11). The two main issues facing this
Court in the instant notion are whether: (1) the Law Firm could

have reasonably foreseen that the trial court opinions mght have



formed the basis of a claimand (2) the Law Firm has enough
evidence to argue that it had a reasonabl e expectation of
coverage despite the existence of Exclusion B

1. Summary Judgnent Standard

A review ng court may enter summary judgnent where
there are no genuine issues as to any material fact and one party
is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Electric Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |light nost favorable to
t he non-noving party. [d. "The inquiry is whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."”™ Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249 (1986).

The noving party has the initial burden of identifying
evidence that it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts by use of
affidavits, depositions, adm ssions, or answers to
interrogatories showing there is a genuine issue for trial.

Celotex, 477 U.S. at 324. Moreover, when the nonnoving party



bears the burden of proof, it nust "nmake a showi ng sufficient to
establish the existence of [every] elenent essential to that

party's case." Equimark Commercial Fin. Co. v. C1.T. Fin.

Servs. Corp., 812 F.2d 141, 144 (3d Gr. 1987) (quoting Celootex,

477 U.S. at 322). Summary judgnent nust be granted "agai nst a
party who fails to make a show ng sufficient to establish the
exi stence of an el enent essential to that party's case, and on
which that party will bear the burden of proof at trial." Wite,
862 F.2d at 59 (quoting Celotex, 477 U. S. at 322).

I11. Discussion

In the instant case, the defendants noved for sunmary
j udgnent on Count | on the grounds that Exclusion B of the
i nsurance policy precludes the plaintiffs fromcoverage in the
Daugherty claim Plaintiffs raise two issues in opposition to
summary judgnent. First, the plaintiffs assert that there is a
di sputed i ssue of material fact regarding the foreseeability of
t he Daugherty cl ai munder Exclusion B. Second, the plaintiffs
argue that even if they should have reasonably foreseen that the
outcone of the Daugherty case could becone a nal practice claim
there is a disputed issue of material fact concerning the
reasonabl e expectations of the insured and the applicability of
Exclusion B. This Court addresses both argunents.

A. Excl usi on B

An insurer has a duty to indemify its insured when it
is established that the danages of the insured are within the

policy coverage. Caplan v. Fellheiner Eichen Bravernman & Kaskey,




68 F.3d 828, 831 n.1 (3d Cir. 1995 .% In the instant case, the
plaintiffs were insured under a clains-nade policy. d ains-nade
policies protect the policyhol der against clains nade during the

life of the policy. Consulting Eng'rs, Inc. v. Ins. Co. of N.

Am , 710 A 2d 82, 85 (Pa. Super. C. 1998). The task of
interpreting an insurance contract is to be perforned by the

court. Standard Venetian Blind Co. v. Am Enpire Ins. Co. ,

500 Pa. 300, 305, 469 A 2d 563, 566 (1983). The goal of that
task is to ascertain the intent of the parties as manifested by

the | anguage of the witten instrunment. 1d. Exclusions in

i nsurance policies are strictly construed. First Pa. Bank, N A

v. Nat'l Union Fire Ins. Co. of Pittsburgh, 397 Pa. Super. 612,

618; 580 A.2d 799, 802 (1990). \Were a provision of a policy is
anbi guous, the policy provision is to be construed in favor of

the insured and agai nst the insurer. St andard Venetian Blind,

469 A . 2d at 566. However, where the | anguage is clear and
unanbi guous, the court is required to give effect to that
| anguage. 1d.

The Third G rcuit, applying Pennsylvania |aw, held that
"[a] provision of an insurance policy is anbiguous if reasonably
intelligent men on considering it in the context of the entire

policy would honestly differ as to its neaning." N agara Fire

Ins. Co. v. Pepicelli, Pepicelli, Watts and Youngs, P.C. , 821

F.2d 216, 220 (3d G r. 1987) (quoting Northbrook Ins. Co. V.

Kuljian Corp., 690 F.2d 368, 372 (3d Cr. 1982)) (internal

Y1t is undisputed that the | aw of Pennsylvani a applies.



citations omtted). Anbiguity only exists where a policy
provision is reasonably susceptible of nore than one neani ng, not

where the parties differ on neaning. Tenos v. State FarmIns.

Co., 716 A 2d 626, 629 (Pa. Super. C. 1998). The Pennsyl vani a

Eastern District Court, in Coreqgis Ins. Co. v. Weeler, 24

F. Supp.2d 475, 478 (E.D. Pa. 1998), determ ned that the

| anguage of Exclusion B is clear and unanbi guous. This court

al so finds that Exclusion B is clear and unanbi guous and shoul d,

t herefore, be construed in accordance with its plain and ordinary

nmeani ng. See also Standard Venetian Blind, 469 A 2d at 566.

Exclusion B, of the Law Firm s cl ai ns- made coverage

policy, consists of two clauses. The exclusion applies if:

(1) the claimat issue arose "out of an act, error, om Ssion,

ci rcunst ance or PERSONAL | NJURY occurring prior to the effective
date of [the] policy"” and (2) the insurer shows that the "I NSURED
at the effective date knew or could have reasonably foreseen that
such act, error, om ssion, circunstance or PERSONAL | NJURY m ght
be expected to be the basis of a CLAIM" \Wheeler, 24 F. Supp.2d
at 478.

In the instant case, the claimin dispute arises from
Daugherty's mal practice suit against the Law Firm I n Daugherty,
the trial court granted summary judgnment agai nst Daugherty on
Novenber 28, 1997 because her attorneys "nmade no attenpt to
obtain the essential discovery lacking in [the] case [and the]
[p]laintiff nmade no attenpt to cure the defect which caused [the

court] to grant summary judgnent." Coregis and Westport maintain



that the trial court's Novenber 7, 1997 decision is the act,
error, om ssion, or circunstance which triggered the
applicability of Exclusion B. The Law Firmcontends that it did
not breach a duty to its client and that the trial court's
deci sion was erroneous. The trial court's opinion was eventually
uphel d.? Yet, regardl ess of the outcome of the appeal, the
record shows that the Law Firm on at |east one occasion, failed
inits duty to its client. Specifically, the Law Firmdid not
conply with discovery rules in order to properly litigate its
client's case. The Law Firm thus, did not have the necessary
evidence required to bring Daugherty's case to trial. The
effective date of the professional liability insurance policy is
March 17, 1998. On May 7, 1997, and |ater on Novenber 28, 1997,
the trial court strongly criticized the Law Firmis actions and
di sm ssed Daugherty's causes of action. This Court finds that
the act, error or omssion formng the basis of the alleged | egal
mal practice took place prior to the inception of the CPC policy,
t hereby satisfying the first condition of Exclusion B

Under the second condition of Exclusion B, defendants
nmust show that the "INSURED at the effective date knew or could
have reasonably foreseen that such act, error, om ssion,
ci rcunstance or PERSONAL | NJURY m ght be expected to be the basis
of a CLAIM" \heeler, 24 F. Supp.2d at 478. The Third Crcuit

2 The Pennsyl vani a Superior Court affirmed the trial court's opinion in an
Order dated Septenber 3, 1998. See Daugherty v. Simons Healthcare, 726 A 2d
1085 (Pa. Super. Ct. 1998), aff'd, No. 636 E.D. Alloc. Dkt.1998, 1999 W
357321 (Pa. 1999).




reasoned that "coverage does not turn on psychoanal ysis, yet the
attorney is not nmade accountable for natters he did not know
about, nor for matters that would not cause a reasonabl e attorney

to foresee a claim" Selko v. Hone Insurance Co., 139 F. 3d 146,

151 (3d Cir. 1998) (enphasis added). The Law Firm asserts that
the Court nmust consider its attorneys' subjective states of m nd
when consi dering whet her reasonable attorneys, with their

know edge, could have foreseen that a claimmght be filed
against them At the very l|least, the Law Firm argues that a
genui ne issue of fact exists as to whether its attorneys knew or
had reason to believe that they would be sued for mal practice.
The insurers, however, maintain that the clause should be
interpreted under an objective standard and that the subjective
belief of the Law Firmis irrel evant.

The Pennsyl vani a Suprene Court has not had occasion to
interpret "reasonably foreseeable"” in the context of professional
liability contracts. \Wheeler, 24 F. Supp.2d at 478. Therefore,
in the absence of guidance fromthe Pennsyl vania Suprene Court,
this Court finds instructive recent federal district court cases
and precedence fromthe Court of Appeals for the Third Crcuit
which, in affirmng or applying Pennsylvania | aw, have

3

interpreted the sane or simlar contract |anguage. The i nsured

®See generally Selko v. Hone Insurance Co., 139 F.3d 146, 151 (3d
Cir. 1998). Although the Selko Court interpreted a exclusionary provision
containing different |anguage, its analysis and reasoning is applicable to
this case. The Selko Court noted that in M. Airy Ins. Co. v. Thomas, 954 F.
Supp. 1073, (WD. Pa. 1997) the District Court "wote conprehensively to the
sanme effect” in an opinion which rejected a subjective analysis in
interpreting an exclusion clause identical to the one in this case. Wheeler,
24 F. Supp.2d at 479 (citing Selko, 139 F. 3d at 151 and Thonsms,
954 F. Supp. at 1079).

10



may not successfully defend on the ground that "he did not
understand the inplications of conduct and events that any
reasonabl e | awyer woul d have grasped.” Selko, 139 F.3d at 152.
The court should apply a "reasonabl e person" standard to
determ ne whether a | awer "knew or could have reasonably
foreseen” that his conduct m ght be expected to be the basis of a
claim \Wheeler, 24 F. Supp.2d at 478. Disputes over whether the
attorney being sued "believed, on the basis of his relationship
with his client or his inpression of that client's reaction to
the situation, that the client would make a claimis not rel evant

to [the] analysis.”" M. Airy Ins. Co. v. Thomas, 954 F. Supp

1073, 1080 (WD. Pa. 1997). The Sel ko Court expl ai ned:
[ Rlewarding the attorney who is ignorant of the |law, or
. encour agi ng di si ngenuous, after-the-fact
justifications, could result in totally capricious and
unpr edi ct abl e out cones.

Sel ko, 139 F.3d at 152.

In the instant case, the insured subjectively knew of
the existence of the trial court's opinions. Hence, the question
beconmes whet her, objectively, a reasonable attorney in possession
of such facts would have a basis to believe that the circunstance
mght lead to a claim The Law Firmargues that it imrediately
filed an appeal, and therefore, Exclusion B should not apply
because it could not have reasonably foreseen that its client

woul d sue md-appeal. In addition, the Law Firm asserts that it

never received any indication fromits client that she was

11



unhappy with the way it was handling her case, nor did it ever
hear from her mal practice attorney, prior to the actual Wit of
Sumons. The Law Firm mai ntains that because it was actively
pursui ng an appeal, wth a seem ngly happy client, it could not
have reasonably foreseen a mal practice claim Finally, the Law
Firmargues that all existing cases dealing with Exclusion B
i nvol ve attorneys who commtted egregious errors and thus, had to
have reasonably foreseen that its act m ght be the basis of a
claim The Law Firmattenpts to persuade the Court that because
its attorneys' behavior was not egregious, it follows that it
could not have foreseen that the Daugherty case m ght be the
basis of a claim

G ven the facts, this Court finds that the only
pl ausi ble interpretation of the record is that reasonable
attorneys in the position of the plaintiffs would have realized
sonetime before March 17, 1998, when the Law Firm applied for the
cl ai ns-made policy, that it had commtted an act, error or

om ssion that mght be the basis of a claim See Thonmas, 954

F. Supp. at 1079-80. The Law Firmknew that it had not foll owed
proper discovery procedures in the Daugherty case. The Law Firm
even conceded that it failed to conpel the defendants' discovery
responses in the underlying case.* Furthernore, the Law Firm was
fully aware that the trial court opinions contained overt

criticismof the Law Firm s handling of the Daugherty case. As a

“See Plaintiffs' Exhibit | at 556-57 (Record of Proceedi ngs of Daugherty v.
Omi_Mqg., Inc., (No. 3369) (August 7, 1996)).

12



result, the Law Firm knew t hat Daugherty woul d have no ot her
recourse, but a malpractice suit, if it lost the appeal (which it
did). Under these circunstances, even if the Law Firmwas in the
process of an appeal, it is difficult to inmagine any reasonable
attorney not foreseeing that the trial court's opinions mght be
the basis of a claim |In light of the facts, this Court rejects
the plaintiffs' first opposition to the defendants' notion for
summary judgnent. However, this Court declines to grant sumary
judgnent in favor of the defendants because the plaintiffs have
produced sufficient evidence to show that there is a disputed

i ssue of material fact regarding the reasonabl e expectations of

t he insured.

B. Reasonabl e Expectati on of the I nsured

The second argunent the plaintiffs raise in opposition
to the defendants' notion for sunmary judgnent relies on the
reasonabl e expectation doctrine. The plaintiffs claimthat the
past actions of the defendants under the "standard policy" gave
them a reasonabl e expectation that the Daugherty clai mwould be
covered. Under the new CPC policy, coverage for the Daugherty
claimwas denied and the plaintiffs attribute the all eged change
in coverage to | anguage changes (which the defendants assert are
insignificant) that occurred in the new March 17, 1998 to March
17, 1999 CPC policy. The plaintiffs further state that the
def endants did not give themnotice concerning the ramfications
of the changes or the change in coverage. |n support of their

argunent, the plaintiffs rely on Bensalem Township v. Int'l

13



Surplus Lines Ins. Co., 38 F.3d 1303, 1311 (3d Gr. 1994), which

hel d that when an insurer creates a reasonabl e expectation of
coverage that is not supported by the terns of a renewal policy,
the expectation of the insured will prevail. The insurer will be
equi tably estopped from asserting the exclusionary clause unl ess
it nmeets its burden of proving that it both notified the insured
and expl ained the significance of the change. Bensalem 38 F. 3d

at 1311.

In response, the defendants maintain that the CPC
policy |l anguage is clear and should "trunp" the reasonable
expectation doctrine. It is true that in nost cases there is a
supposition that the | anguage of an insurance policy will provide
the best indication of the content of the parties' reasonable
expectations.®> However, "[c]ourts nmust exanmine the totality of
t he i nsurance transaction involved to ascertain the reasonabl e

expectation of the insured.” D bble v. Security of Am Life Ins.

Co., 404 Pa. Super. 205, 211, 590 A.2d 352, 354 (1991)(Enphasis
added). The purpose behind the reasonabl e expectati on doctrine
is to protect the insured fromallow ng the insurance conpani es
to abuse their position vis-a-vis their custoners. Bensal em

38 F.3d at 1311-12. As the Pennsylvania Suprenme Court noted,

"the insurer is often in a position to reap the benefit of the
insured's lack of understanding of the transaction." |1d. at 1312

(citing Collister v. Nationwide Life Ins. Co., 479 Pa. 579, 594,

388 A. 2d 1346, 1353 (1978), cert. denied, 439 U S 1089 (1979)

5 See Bensalem 38 F.3d at 1311.

14



and Tonkovic v. State Farm Mut. Auto. Ins. Co., 513 Pa. 445, 456,

521 A 2d 920, 926 (1987)). In consequence, the insured, "as a
result of the insurer's either actively providing msinformation
about the scope of coverage provided by a policy or passively
failing to notify the insured of changes in the policy, receives
sonet hi ng other than what it thought it purchased.” |1d. at 1312.
Thus, Bensalem held that in certain situations the insured' s
reasonabl e expectations will be allowed to defeat the express

| anguage of an insurance policy. Bensalem 38 F.3d at 1309.
"Even the nost clearly witten exclusion will not bind the
insured where the insurer or its agent has created in the insured
a reasonabl e expectation of coverage." Bensalem 38 F.3d at

1311; see also Reliance Ins. Co. v. Messner, 121 F.3d 895 (3d

Gr. 1997).

The defendants al so argue that, even if Bensal em does
apply, the plaintiffs cannot fulfill the conditions of Bensalem
According to the defendants, in order for the reasonable
expectation to apply, Bensalemrequires that: (1) the insured was
unaware of a pertinent change in an exclusion before it el ected
to renew and the insurer nade no representation that the scope of
coverage woul d be reduced or (2) only after renewal did the
insured | earn about the reduced scope of coverage on which the
insurer relied to deny coverage. ." Bensalem 38 F.3d at 1312.
The defendants explain that there were no pertinent changes in
the policy and that the | anguages changes, to which the

plaintiffs refer, were insignificant. Any |anguages changes, the

15



defendants claim had no effect on the application of
Exclusion B. The defendants argue that even under the standard
policy, the Daugherty clai mwould not have received coverage. In
response, the Law Firm asserts that it had a reasonable
expectation of coverage as to the Daugherty clai mand argue that
t he | anguage changes were, in fact, significant. The plaintiffs
further maintain that the defendants did not give themnotice as
to the ram fications of the | anguage changes nade in CPC policy.
The Law Firmrelies on Coregis' coverage of the
Houghton claimto support their argunents. On June 1, 1994, the
Hought on case was di sm ssed due to a clear error on the Law
Firms part (failure to properly serve a defendant). |In Novenber
1994, the Law Firm s appeal of the case was quashed and on March
2, 1995, Houghton infornmed the Law Firmthat she was term nating
the attorney-client relationship. Houghton even requested the
transfer of her case file to another attorney. The Law Firm
renewed its policy on March 17, 1996 and did not notify its
insurers of the Houghton case prior to the comencenent of the
March 17, 1996 policy. Houghton filed suit on May 31, 1996 and
the Law Firm on June 7, 1996, for the first time, infornmed
Coregis of the Houghton claim The Law Firm submtted a

Il6

"Suppl enment Application"” regardi ng the Houghton claimon June

® The defendants stated, "Wen reporting the claimin June 1998, the [Law
Firm for some reason subnitted a ' Suppl enent Application' (after the policy
becane effective and after Daugherty sued) that discusses the Daugherty
claim" (Enphasis added.) On the surface, this statenment nmakes the
plaintiffs' behavior |ook suspicious. However, upon closer |ook at the
record, it appears that in all cases where cl ai ns have been nade and coverage
was extended, a "Suppl enent Application" was filed with the insurers. In
fact, in the Houghton case, it appears that |ike the Daugherty claim the
"Suppl enent Application" was submtted after the policy becane effective and

16



14, 1996 after the commencenent of the March 17, 1996 to March
17, 1997 policy. Yet, the actual error occurred prior to the
begi nning of the March 17, 1995 to March 17, 1996 policy coverage
and Houghton term nated the attorney-client relationship and
requested the transfer of her case file prior to the March 17,
1996 to March 17, 1997 policy coverage. Nevertheless, Coregis
extended coverage to the plaintiffs for the Houghton claim

The Houghton cl ai m appears to be an even stronger case
for a denial of coverage than the Daugherty claim The act’ in
t he Daugherty claim I|ike the Houghton claim occurred before the
Law Firm s March 17, 1998 to March 17, 1999 policy coverage
began. Unli ke Houghton, Daugherty never even expressed any
di ssatisfaction before the Law Firm s March 17, 1998 to March 17,
1999 policy coverage began. |In fact, the Law Firmwas in the
process of an appeal when Daugherty filed the actual Wit of
Summons on May 26, 1998. In both the Houghton and Daugherty
cases the suit against the Law Firmoccurred after its respective
policy periods began and in both instances, the Law Firm gave
notice soon after it received notice of the pending nmal practice
suit. Westport, Coregis' successor, denied coverage for the
Daugherty mal practice suit even though Coregi s had extended
coverage for the Houghton cl aim

There may be sinple explanations for the apparent

di screpancy of coverage. The defendants only addressed the issue

after Hought on sued.
" The Law Firmis “act,” which the defendants argue could have foreseeably
resulted in a claim was detailed in the trial court’s May 7, 1997 opi nion.

17



by stating: "The plaintiffs can point to no aspect of the past
transacti ons between the parties that would | ead any reasonabl e
insured to conclude that it should expect to be covered under the
Policy for a claimmde and reported during the Policy period,
where the claimalso inplicates Exclusion B." The Court

di sagrees, as the discussion above regarding the discrepancy in
coverage between the Houghton and the Daugherty clains clearly
denmonstrates. This Court is concerned by the potential for
unfair practice of an insurer who seeks to circunvent the |aw
under Bensalem by altering the | anguage of a policy and then
claimng that the changes were insignificant, even though the
actual coverage had, in fact, changed. By focusing on | anguage
changes, the defendants ignore the underlining purpose of the
reasonabl e expectation doctrine.® Regardless of the existence of
| anguage changes, this Court nust also "be concerned with
assuring that the insurance purchasing public's reasonable

expectations are fulfilled." Tonkovic v. State Farm Mut. Auto.

Ins. Co., 513 Pa. 445, 456, 521 A 2d 920, 926 (1987) (quoting
Collister v. Nationwide Life Ins. Co., 479 Pa. 579, 594, 388 A. 2d

1346, 1353 (1978) cert. denied, 439 U.S. 1089 (1979)).

Therefore, the Court rejects the defendants argunments that: (1)
Bensal em does not apply in the instant case; (2) |anguage changes

shoul d be the primary focus; and (3) coverage of a simlar prior

8 As stated above, the purpose behind the reasonabl e expectation doctrine
is to protect the insured. Bensalem 38 F.3d at 1311-12. 1In doing so, courts
nmust exam ne the totality of the insurance transaction involved to ascertain
t he reasonabl e expectation of the insured. Dibble v. Security of Am Life
Ins. Co., 404 Pa. Super. 205, 211, 590 A 2d 352, 354 (1991) (Enphasi s added).

18



claimis irrelevant in determning the insurer's reasonable
expect ati ons.

Viewing the facts in the Iight nost favorable to the
plaintiffs, and viewi ng the insurance transactions between the
parties in their totality, the Court finds that a genuine issue
of material fact has been created regarding plaintiffs’

reasonabl e expectations of coverage. °

Finally, the defendants stress that the plaintiffs’
policy is a clainms-mde policy, which only provides coverage for
the life of the policy. Although this is true, it does not
negate the fact that when renewi ng a cl ai ns-made policy, the
insurer nust notify the insured of any significant changes in
coverage. Bensalem 38 F.3d at 1312. "The supreme court nade
clear in Tonkovic, that an insurer may not nake unil ateral
changes to an insurance policy unless it both notifies the
pol i cyhol der of the changes and ensures that the policyhol der
understands their significance.” 1d. at 1311. The plaintiffs

assert that this did not occur, |eaving yet another material fact

°The Court al so rejects defendants’ argument regarding the policy being a

cl ai nms- nade policy, which only provides coverage for the life of the policy.
Al though this is true, it does not negate the fact that when renewing a

cl ai rs-made policy, the insurer must notify the insured of any significant
changes in coverage. Bensalem 38 F.3d at 1312. "The supreme court made
clear in Tonkovic, that an insurer may not meke unilateral changes to an

i nsurance policy unless it both notifies the policyhol der of the changes and
ensures that the policyhol der understands their significance." |[d. at 1311
The plaintiffs assert that this did not occur, |eaving yet another nateria
fact in dispute. In Bensalem the court allowed the insured the opportunity
"to denonstrate that the Insurers sonmehow nmisled it by indicating that despite
the |l anguage of the policy, claims such as the one at issue . . . would be
covered." 1d. at 1312. Due to the disputed issues of material fact that
exist in the instant case, this Court will allow the plaintiffs the sane
opportunity.
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in dispute. In Bensalem the court allowed the insured the
opportunity "to denonstrate that the Insurers sonmehow msled it
by indicating that despite the | anguage of the policy, clains
such as the one at issue . . . would be covered." 1d. at 1312.
Due to the disputed issues of material fact that exist in the
instant case, this Court will allow the plaintiffs the sane
opportunity.

This Court finds that the plaintiffs' first argunent in
opposition to sunmary judgnent, regarding the reasonable
foreseeability of the Daugherty claim is unsupported by the
record in this case. The plaintiffs' second argunment, however,
is sufficient to preclude this Court fromgranting summary
j udgnent of Count |I. Accordingly, this Court hereby denies the
def endants' notion for summary judgnent of Count |.

The defendants al so noved for summary judgnent of Count

Il and Count 11l based on the dism ssal of Count I. In Iight of
this Court's denial of summary judgnent of Count |, the

def endants' argunent for the dism ssal of Count Il and Ill also
nmust fail.

AN APPROPRI ATE ORDER FOLLOWS

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK MURPHY, ESQ , et al., : ClVIL ACTI ON

V. :
COREG S | NSURANCE COVPANY,
and VESTPORT | NSURANCE :
CORPCORATI ON : NO. 98-5065

ORDER

AND NOW this day of August, 1999, upon
consi deration of Defendants’ Mdtion for Sunmary Judgnent,
Plaintiffs’ response thereto, and Defendants’ reply thereto, and
consistent with the foregoi ng Menorandum it is hereby ORDERED
Def endants’ Motion is DENIED. |IT IS FURTHER ORDERED t hat a
status conference, to be initiated by the plaintiff, is schedul ed

for Thursday, August 26, 1999, at 11:15 a.m ™
AND IT I'S SO ORDERED.

Cl arence C. Newconer, J.

°This conference will address issues regarding the trial of this case, and select atrial date.
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