IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : Criminal No. 90-201-26

G LBERTO MATOS

VEMORANDUM ORDER

Presently before the court is defendant's notion to
term nate his supervised rel ease.

Def endant pled guilty in 1990 to participating in a
conspiracy during which it was reasonably foreseeable to himthat
798 kil ograns of cocaine would be distributed. The crinme was and
is aclass Afelony. See 18 U S.C. 8§ 3559; 21 US.C 88
841(b) (1) (A & 846. Absent a governnent notion for departure
pursuant to 18 U.S.C. 8§ 3553(e), defendant woul d have faced a
maxi mum statutory sentence of life inprisonment with a nmandatory
ten year mninumand a lifetine of supervised release with a five
year mnimm Absent a governnment notion for departure pursuant
to U S.S.G 8 5KI1.1, defendant woul d have faced a maxi mum
gui del i nes sentence of 293 nonths of inprisonnent and a m ni num
sentence of 235 nonths. The governnment filed and the court
granted notions under 88 3553(e) and 5K1.1. On July 17, 1991,

t he court sentenced defendant to 100 nonths of incarceration, to

be followed by five years of supervised rel ease.



Def endant was originally released fromprison on
Cct ober 25, 1996. During the first year of his supervised
rel ease, he commtted another drug offense and absconded from
supervision. He was ultimately apprehended. On January 5, 1998
the court revoked defendant’ s supervised rel ease and sentenced
himto two years of inprisonnent, to be followed by three years
of supervised rel ease. Defendant argues that the inposition of
this supervised release termviolated the constitutiona

prohi bition on ex post facto | aws.

A statute is an unconstitutional "ex post facto |law' if

it "inflict[s]" upon a defendant "a greater punishnent" than did
the I aw "annexed to" his "crinme" when he "commtted" it. See

Lynce v. Mathes, 519 U. S. 443, 441 (1997).

Under the version of the supervised probation statute
in effect in 1990, as construed by the Third Crcuit, the court
coul d have inprisoned defendant for five years for violating the
ternms of his supervised rel ease but could not have inposed a
conbi nation of incarceration and supervised rel ease. See 18

US C 8§ 3583(e) (1990); United States v. Mlesic, 18 F.3d 205,

207-08 (3d CGr. 1994). By 1998, when defendant's supervi sed
rel ease was revoked, the statute had been anended to allow the
court to inpose such a conbination. See 18 U.S.C. § 3583(h)
(1998).



Def endant argues that inposing a new term of supervised
release to follow his reincarceration was an unconstitutional ex

post facto application of 8 3583(h) because, at least in this

Circuit, the conbination of reincarceration and supervised
rel ease was not permtted when he comnmtted the crine.
Supervised release is a restraint on a convict's

liberty as is inprisonnent. United States v. Brown, 117 F.3d

471, 475 (11th Gr. 1997). Conpared to inprisonnent, however,
"the conditions of supervised rel ease inpose a very m nor

infringement on a defendant's liberty.”" United States v. Crea,

968 F. Supp. 826, 829 (E.D.N. Y. 1997), aff'd sub nom United

States v. Truscello, 168 F.3d 61 (2d Cr. 1999). Punishnent for

a violation of supervised release is considered puni shnment for
the original crime of conviction because it subjects persons to
reincarceration for activities which would not be crines if
commtted by persons not under supervision and because viol ations
need only be proved by a preponderance of the evidence. United

States v. Meeks, 25 F.3d 1117, 1123 (2d Gr. 1994).

| nposi ng on a supervised rel ease violator a conbination
of incarceration and supervised rel ease, even if inpermssible
under 8§ 3583 when defendant committed his original crime of

convi ction, does not violate the ex post facto clause if his

original crine at the time he comritted it carried a possible

supervi sed rel ease termequal to or greater than the conbination



of inprisonnment and supervised rel ease to which he was sentenced
at the time his original supervised rel ease was revoked. See

United States v. Brady, 88 F.3d 225 (3d G r. 1996), cert. denied,

519 U. S. 1094 (1997).

Def endant argues that under United States v. Dozier,

119 F.3d 239 (3d Cr. 1997), § 3583 violates the ex post facto

clause as applied to himbecause it potentially subjected himto
a greater punishnent than the maxi num aut horized at the tine he
commtted his crine. Dozier is inapposite. The defendant in
Dozi er was convicted of a class D felony and was sentenced upon
revocation of supervised release to six nonths of inprisonnent
and a new 24 nonth supervised release term At the tinme he
commtted his crinme, and at the tine he was sentenced for

viol ati ng supervi sed rel ease, he was subject to a nmaxi nrum of two
years of inprisonnment for violating the terns of supervised
release. See 18 U. S.C. 8§ 3583(e) (1992) & (1996). The defendant
in Dozier was sentenced upon revocation to a punishnent package
of 30 nonths, a deprivation of |iberty exceeding 24 nonths.

Def endant attenpts to distinguish Brady by arguing that
the five-year maxi mum supervi sed rel ease termfor violating
supervi sed rel ease i nposed for a class A felony does not apply
when the underlying crimnal statute, in this case 21 U S.C. §

841(b) (1) (A), provides for a longer term At all relevant tines,



however, 8§ 841(b)(1)(A) permtted inposition of a supervised
rel ease termof "at |east five years."

At all relevant tinmes, defendant's crinme of conviction
exposed himto a deprivation of liberty for life. See 21 U S. C
841(b) (1) (A (1990) & (1998). The version of 8§ 3583 in effect
when defendant’s supervised rel ease was revoked obviously did not

permt any greater deprivation of liberty. See United States v.

Shorty, 159 F.3d 312, 316 (7th Cr. 1998) (relevant point for ex

post facto purposes is that 8§ 841(b)(1)(C, which provides for a

supervi sed release termof "at |east three years," always
permtted a permanent deprivation of liberty in the form of
lifetime supervised release termand 8 3583(h) did not inpose new
burden on defendant for original offense as he was subject to
sane total anount of restraint for life before its enactnent),

cert. denied, 119 S. . 2024 (1999).

In Brady, the defendant was originally subject to a

supervi sed release termof "at |east three years." See 21 U S. C
8 841(b)(1)(A). Wien Brady's supervised rel ease was revoked, 8§
3583 limted to five years the anount of tinme for which a class A
felon could be reincarcerated. See 18 U S.C. 8§ 3583(e)(3)

(1995). The sane was true for defendant in the instant case.

See 18 U.S.C. 8§ 3583(e)(3) (1998). This five-year cap on

reincarceration was not in effect when either Brady or defendant

in the instant case conmtted their crines. See 18 U S. C. §



3583(e) (1990) & (1991). As with Brady, however, the court could
not perm ssibly have sentenced defendant to nore than five years
of supervised release. See U S.S.G 8§ 5D1.2 (1990). Thus,

def endant never faced a potential supervised release termof nore
than five years.

The Eighth Crcuit has held that even under the new
version of 8§ 3583, the maxi mum anount of time a defendant’s
liberty can be restrained on revocation is capped at the anount
of time for which he actually was sentenced to supervi sed

release. See United States v. St. John, 92 F.3d 761, 766 (8th

Cr. 1996) ("the termof supervised rel ease authorized by statute
for the offense that resulted in the original term of supervised
rel ease" neans term of supervised rel ease actually inposed at

original sentencing). Accord Brady, 88 F.3d at 228 (assum ng

t hat defendant subject at time of comm ssion of crinme to "at

| east” three years of supervised release by statute al ways faced
maxi mum five year reincarceration termfor supervised rel ease

vi ol ati on al t hough when defendant conmtted crine five-year
statutory cap on reincarceration for class A felonies had not yet
been enacted). The only difference between St. John and Brady is
that since the Eighth Crcuit had permtted conbi nati ons of

rei ncarceration and supervi sed rel ease even under the previous
version of § 3583, the Court in St. John was able to concl ude

that the anendnents to 8 3583 were not retrospective while the



Third Crcuit in Brady had to conclude that they nmade a
retrospective change, al beit one which could only benefit
crimnal defendants who comritted their crines before § 3583(h)
becane effective. Defendant was thus never subject to total
potential punishnment upon revocation in excess of five years.

Def endant recogni zes that the court could have
reincarcerated himfor five years and is careful not to ask for
resentencing, the typical relief for a sentence truly inposed in

violation of the ex post facto clause. See U.S. v. Constock, 154

F.3d 845, 850 (8th G r. 1998) (remanding for resentencing under
law in effect when defendant commtted his of fense when sentence

i nposed constituted ex post facto violation); Dozier, 119 F. 3d at

245 (sane). See also State v. MIler, 512 So.2d 198 (Fla. 1987)

(upon finding by U S. Suprene Court of ex post facto violation

remandi ng for resentencing pursuant to law in effect when

defendant’s of fense was commtted); State v. Lindsey, 77 P.2d

596, 597 (Wash. 1938) (holding on remand from U. S. Suprene Court

t hat proper renedy when sentence violates ex post facto clause is

remand for resentencing pursuant to law as it existed when crine

was conmtted), cert. denied, 305 U S. 637 (1938). Rather, he

asks that the term of supervised release sinply be term nated.
Under the | aw when defendant committed his crinme and
when he was sentenced he faced a five year supervised rel ease

term violation of which could subject himto five years of



i nprisonnment. He violated his supervised rel ease and was
sentenced to two years of inprisonnent and three years of

supervi sed rel ease, a significantly |l ess onerous restraint on his
liberty than the one to which he was subject when he commtted
his crine.

Def endant was not subject to any greater deprivation of
liberty when his supervised rel ease was revoked than when he
commtted his crine, and the total restraint on his liberty is
for an anount of tine authorized both when he commtted his crine
and when his supervised rel ease was revoked.

ACCORDI NG&Y, this day of August, 1999, upon
consi deration of defendant's Mtion for Term nation of Supervised

Rel ease (Doc. #30), IT IS HEREBY ORDERED that said Mdtion is

DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



