IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN GORSKI DOWD,

ADM NI STRATRI X OF THE ESTATE
OF JAMES DOND, AND KATHLEEN
DOAD, | N HER OMWN RI GHT, ET AL.

Pl ai ntiffs,
V.
ClVIL ACTION
RYAN WALSH,

Def endant .

J&J SNACK FOODS CORP. AND
J&J SNACK FOODS CORP. HEALTH
AND VELFARE PLAN,
NO. 98-5743
Pl aintiffs,

V.

CAROLE KAFFRI SSEN, ESQ.,
ET AL.,

Def endant s.
V.

BLUE CROSS AND BLUE SHI ELD
OF NEW JERSEY, ET AL.,

Third Party Defendants

VEMORANDUM

R F. KELLY, J. AUGUST , 1999
Presently before the court is Third Party Defendants

Bl ank Rome Com sky & McCaul ey and David N. Zeehandel aar’s Mti on

to Dismss the Third Party Conplaint in the above-capti oned case.

Upon consi deration of said Mtion, and the response of the Third



Party Plaintiffs Carole F. Kafrissen, Law Ofices of Carole F

Kafrissen, P.C., et al., the Motion will be granted and the
matter will be dism ssed with prejudice.
| . BACKGROUND

J&J Snack Foods Corporation (“J& Snhacks”) is a New
Jersey corporation that self-insures its enployees under its
Health and Welfare Plan (the “Plan”), a plan governed by the
Enpl oyee Retirenent Incone Security Act of 1974 (“ERISA’). J&J
Snacks enpl oyed Janes Dowd as of the date of his death and during
sai d enpl oynent, he was covered under the Plan. On June 23,

1995, Janmes Dowd was involved in an autonobile accident, and on
June 26, 1995, he died fromthe injuries he sustained. As a
result of his hospitalization, Janes Dowd i ncurred approxi mately
$83,000 in hospital bills for the injuries he received in the
accident. The Plan advanced $83,000 in hospital expenses for the
benefit of Dowd and his dependents.

Janes Dowd’s estate instituted a wongful death action
and a survivorship action against the driver of the vehicle that
caused the autonobile accident. The case was heard in this
Court, and Dowd’s estate and his wife were represented in the
litigation by Carole F. Kafrissen, Esq. It was J& Snacks’
understanding that the Plan was entitled to a refund of the

benefits fromthe proceeds of any recovery realized fromthe



underlying lawsuit.! The lawsuit was ultimately settled for
$975,000. The terns of the settlenment allocated $900,000 to the
wrongful death claimand $75,000 to the survivorship claim

In this action, J& Snacks and the Plan clai mthat
Kafrissen, Dowd’'s Estate, Dowd’s wi fe and other beneficiaries of
the Dowd Estate are liable to J& Snacks and the Plan for the
$83,000 in hospital expenses that were advanced for Dowd s
medi cal expenses. These parties further allege that the
al l ocation of the $975,000 settlenment proceeds was unreasonabl e,
arbitrary, capricious, and/or fraudulent; that the allocation of
$75,000 to the survivorship claimwas unreasonably | ow, and the
al l ocati on of the $900, 000 was unreasonably high. It is J&J
Snacks’ belief that the settlenent was intentionally allocated in
that manner so to defeat J&) Snacks’ and the Plan’s right to
recover the $83, 000 advanced for Dowd’ s nmedi cal expenses.

Third-Party Plaintiffs have filed a Third-Party
Conpl ai nt agai nst Bl ank Rone and David N. Zeehandel aar, attorneys
for J& Snacks, asserting that the attorneys had a duty to notify
Third-Party Plaintiffs that there was an $83, 000 cl ai m asserted
by J&J) Snacks and/or the Plan. Third-Party Plaintiffs identify

three letters sent to Kafrissen by Zeehandel aar and Bl ank Rone,

' Third-Party Defendants Bl ank, Rone, Comniskey & McCauley is
a professional corporation. David N Zeehandelaar is a |licensed
attorney with the Blank Ronme law firm M. Zeehandel aar was
counsel for J& Snacks, the conpany that enpl oyed the decedent.
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as attorneys for J& Snacks and the Plan. The letters are
attached as Exhibits to the Third-Party Conplaint and state that
J&J Snacks had a subrogation |ien against any proceeds fromthe
wrongful death and survivorship suit.?

Currently before the Court is Blank Rone and
Zeehandel aar’s Motion to Dismss the Third-Party Conplaint. The
Third-Party Plaintiffs filed their Conplaint, asserting that
Bl ank Ronme and Zeehandel aar breached a duty to them in that the
letters sent did not informKafrissen that J& Snacks was
asserting “an ERI SA claimor any other claimcognizabl e under
Pennsyl vania law.” Thus, the Third-Party Conplaint pleads a
cause of action for negligence against Bl ank Rone and
Zeehandel aar. For the reasons set forth bel ow, Bl ank Ronme and
Zeehandel aar’s Motion to Dismss will be granted.
1. STANDARD

A notion to dismss, pursuant to Federal Rule of G vil
Procedure 12(b)(6), tests the |egal sufficiency of the conplaint.

Conley v. G bson, 355 U S. 41, 45-46 (1957). A court nust

2 Zeehandel aar’'s first letter is addressed to Kafrissen and

st ates:
“Please note that this law firmis counsel for J& Snack
f oods which, as you know, was M. Dowd’ s enpl oyer.
Vari ous nedi cal benefits, totalling approximately
$83,000, were paid as a result of this incident. .
Qur clainms adm nistrator, Blue Cross/Blue Shield, has
notified you of the subrogation lien that would attach to
any proceeds obtained froma third party regarding
this incident.”



determ ne whether the party making the claimwuld be entitled to
relief under any set of facts that could be established in

support of his or her claim Hi shon v. King & Spalding, 467 U S.

69, 73 (1984)(citing Conley, 355 U S. at 45-46); see also

Wsni ewski v. Johns-Manville Corp., 759 F.2d 271, 273 (3d Cr.

1985). In considering a Motion to Dismss, all allegations in
the conpl aint nust be accepted as true and viewed in the |ight

nost favorable to the non-noving party. Rocks v. Gty of Phila.,

868 F.2d 644, 645 (3d Cr. 1989)(citations omtted).
[11. DI SCUSSI ON

Bl ank Ronme and Zeehandel aar assert that they owed no
duty to informthe Third-Party Plaintiffs of any clains
pendi ng. Bl ank Rone and Zeehandel aar assert that an attorney
cannot be held liable for negligence to any other party other

than his client. See Smth v. Giffiths, 476 A 2d 22, 26

(Pa. Super. 1984)(the attorney’s only duty of care is to his own

client); see also Sachs v. Levy, 216 F. Supp. 44 (E. D. Pa.

1963) (granti ng defendant’s notion for judgnent on the pleadings
and holding that an attorney’s negligence towards soneone ot her

than his client was not actionable); and Aetna El ectroplating

Co., Inc. v. Jenkins, 484 A 2d 134 (Pa. Super. 1984)(affirmng a

notion to dismss conplaint where plaintiff alleged that
attorney’s actions in representing his client prevented plaintiff

fromeffectively collecting a debt; attorney not liable for harm



caused to a third person such as plaintiff).

As Bl ank Rone and Zeehandel aar correctly contend, it is
well -settled that an attorney’s only duty is to his or her own
client. Third-Party Plaintiffs were not clients of Bl ank Rone or
Zeehandel aar, and actually stood in a potentially adverse
position to Bl ank Ronme and Zeehandel aar’s client.

Third-Party Plaintiffs do no nore than respond by
maki ng general assertions while citing mainly to the wordi ng of
the Third-Party Conplaint. They do, however, cite to Mentzer &

Rhey, Inc. v. Ferrari, 532 A 2d 484, 486, in stating that

Pennsyl vania | aw “actually provides that in the absence of
speci al circunstances, an attorney cannot be held liable for
negligence to any party other than his client.” Third-Party
Plaintiffs followthis by stating that the avernents of the
Third-Party Conplaint, accepted as true, denonstrate that speci al
circunst ances exist which entitle themto pursue a negligence
action agai nst Blank Rone. However, a nore thorough readi ng of
the Ferrari decision provides that because “appellant [Ferrari]
is not in privity with plaintiff’s attorneys, he has no cause of
action against them . . .” |ld. dearly, Blank Rone and
Zeehandel aar are not parties in privity with Kafrisson or any of
the Third Party Plaintiffs in this case.

Ther ef ore, because Bl ank Rone and Zeehandel aar owed no

duty to Third-Party Plaintiffs, the Third-Party Conpl ai nt



directed to Bl ank Ronme and Zeehandel aar fails to state a claim
upon which relief can be granted and will be dism ssed pursuant
to Fed. R G v.P. 12(b)(6).

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN GORSKI DOWD,
ADM NI STRATRI X OF THE ESTATE
OF JAMES DOND, AND KATHLEEN

DOAD, I N HER OMN RI GHT, ET AL.

Plaintiffs,

RYAN WALSH,

Def endant .

J&J SNACK FOODS CORP. AND
J&J SNACK FOODS CORP. HEALTH

AND WELFARE PLAN,

Pl aintiffs,

CIVIL ACTI ON

NO. 98-5743



CAROLE KAFFRI SSEN, ESQ.,

ET AL.,

Def endant s.

BLUE CROSS AND BLUE SHI ELD

OF NEW JERSEY, ET AL.,

Third Party Defendants

ORDER

AND NOW on this _ day of August, 1999, upon
consideration of the Third-Party Defendants Bl ank Rone Com sky &
McCaul ey and David N. Zeehandel aar, Esquire’s Mdtion to Dism ss
Third-Party Conplaint, and Third-Party Plaintiffs’ response
thereto, it is hereby ORDERED and DECREED that said Motion is
GRANTED. It is further ORDERED and DECREED that Third-Party

Plaintiffs’ Third-Party Conplaint is hereby DI SM SSED wi th



prej udi ce.
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BY THE COURT:

Robert F. Kelly,

J.



