IN THE UNI TED STATES DI STRI CT COURT
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V.
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ET AL.,

Def endant s.
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BLUE CROSS AND BLUE SHI ELD
OF NEW JERSEY, ET AL.,

Third Party Defendants

VEMORANDUM

R F. KELLY, J. AUGUST , 1999
Presently before the court is Third-Party Defendants

Bl ue Cross Blue Shield of New Jersey, Horizon Blue Cross Bl ue

Shield of New Jersey and John Teijido, Esquire’s (collectively

the “Third-Party Defendants”) Mtion to Dismss the Third-Party



Conpl aint in the above-captioned case. Upon consideration of
said Motion, and the response of the Third Party Plaintiffs
Carole F. Kafrissen, Law Ofices of Carole F. Kafrissen, P.C, et
al., the Motion will be granted and the nmatter will be dism ssed
W th prejudice.

. BACKGROUND

J&J Snack Foods Corporation (“J& Snacks”) is a New
Jersey corporation that self-insures its enployees under its
Health and Wl fare Plan (the “Plan”), a plan governed by the
Enpl oyee Retirenent Incone Security Act of 1974 (“ERISA’). J&J
Snacks enpl oyed Janes Dowd as of the date of his death and during
sai d enpl oynent, he was covered under the Plan. On June 23,

1995, James Dowd was involved in an autonobile accident, and on
June 26, 1995, he died fromthe injuries he sustained. As a
result of his hospitalization, Janes Dowd i ncurred approxi mately
$83,000 in hospital bills for the injuries he received in the
accident. The Plan advanced $83,000 in hospital expenses for the
benefit of Dowd and his dependents.

Janes Dowd’s estate instituted a wongful death action
and a survivorship action against the driver of the vehicle that
caused the autonobile accident. The case was heard in this
Court, and Dowd’s estate and his wife were represented in the
l[itigation by Carole F. Kafrissen, Esq. It was J& Snacks’

understanding that the Plan was entitled to a refund of the



benefits fromthe proceeds of any recovery realized fromthe
underlying lawsuit.! The lawsuit was ultimately settled for
$975,000. The terns of the settlenent allocated $900,000 to the
wrongful death claimand $75,000 to the survivorship claim

In this action, J& Snacks and the Plan clai mthat
Kafrissen, Dowd’'s Estate, Dowd’s wi fe and other beneficiaries of
the Dowd Estate are liable to J& Snacks and the Plan for the
$83,000 in hospital expenses that were advanced for Dowd s
medi cal expenses. These parties further allege that the
al l ocation of the $975,000 settl enment proceeds was unreasonabl e,
arbitrary, capricious, and/or fraudulent; that the allocation of
$75,000 to the survivorship clai mwas unreasonably | ow, and the
al | ocati on of the $900, 000 was unreasonably high. It is J&J
Snacks’ belief that the settlenent was intentionally allocated in
that manner so to defeat J&J) Snacks’ and the Plan’s right to
recover the $83, 000 advanced for Dowd’ s nedi cal expenses.

Third-Party Plaintiffs have filed a Third-Party
Conpl ai nt agai nst Third-Party Defendants, asserting that the
Third-Party Defendants had a duty to notify Third-Party
Plaintiffs that there was an $83, 000 cl ai masserted by J& Snacks
and/or the Plan. Third-Party Plaintiffs acknow edge that a

letter was sent to Kafrissen by Teijido, an in-house attorney at

! Third-Party Defendants Blue Cross is the current clains
adm nistrator of the Plan, while John Teijido, Esq. is Associate
CGenereal Counsel of Horizon Blue Cross Blue Shield of New Jersey.
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Blue Cross. The letter is attached as an exhibit to the Third-
Party Conplaint and it states that Blue Cross and J& Snacks had
a subrogation |lien against any proceeds fromthe wongful death
and survivorship suit.?

Currently before the Court is Third-Party Defendants’
Motion to Dismss the Third-Party Conplaint. The Third-Party
Plaintiffs filed their Conplaint, asserting that Third-Party
Def endants breached a duty to them in that the letters sent did
not inform Kafrissen that J& Snacks or Blue Cross was asserting
“an ERI SA cl aimor any other claimcognizable under Pennsyl vani a
law.” Thus, the Third-Party Conplaint pleads a cause of action
for negligence. For the reasons set forth below, Third-Party
Def endants’ Motion to Dismss will be granted.
1. STANDARD

A notion to dismss, pursuant to Federal Rule of G vil
Procedure 12(b)(6), tests the |egal sufficiency of the conplaint.

Conley v. G bson, 355 U S. 41, 45-46 (1957). A court nust

determ ne whether the party nmaking the claimwould be entitled to

2 The letter is addressed to Kafrissen and stat es:

“On behalf of Blue Cross and Bl ue Shield of New Jersey, Inc.,
and J&J Snack Foods, | amwiting to apprise you of said parties’
subrogation lien which they seek to assert in any third party
action stemming fromM. Dowd’s auto accident. . . . Accordingly,
this letter should serve as formal notice that BCBSNJ, on behal f of
J & J Snack Foods, will be asserting a subrogation lien in the
amount of roughly $83, 000, representing paynents nade on behal f of
J & J Snack Foods to various nedical providers during all rel evant
times.”



relief under any set of facts that could be established in

support of his or her claim H shon v. King & Spalding, 467 U S.

69, 73 (1984)(citing Conley, 355 U S. at 45-46); see also

Wsni ewski v. Johns-Manville Corp., 759 F.2d 271, 273 (3d Crr.

1985). In considering a Motion to Dismss, all allegations in
the conpl aint nust be accepted as true and viewed in the |ight

nost favorable to the non-noving party. Rocks v. Gty of Phila.,

868 F.2d 644, 645 (3d Cir. 1989)(citations omtted).
1. DI SCUSSI ON

Third-Party Defendants claimthat the within action
shoul d be dism ssed for three reasons. First, they assert that
there is “no |l egal support for the allegation that there was any
duty to informin the circunstances alleged.” Second, even if an
obligation did exist, the letter that was sent did, in fact,
advi se Kafrissen that the Plan woul d be asserting a claimto
recover the benefits advanced. Third, assum ng a duty existed,
the Third-Party Conpl ai nt does not allege that any such failure
to informwas material, or that Kafrissen detrinentally relied on
the om ssion or that any injury was caused by the omssion. This
Court will not address all three of these assertions, however,
for the sinple reason that it is clear that sufficient notice was
served serve upon Kafrissen. For the reasons set forth bel ow,
t he Third- Amended Conplaint fails to state a clai magainst Third-

Party Defendants and therefore, should be dism ssed.



Third-Party Defendants contend that Blue Cross, as
clainms admnistrator for the Plan, and Teijido, as the attorney
for Blue Cross, had no duty to inform Kafrissen and her client of
the possibility of “cognizable clains.” However, this contention
notwi thstanding, it is this Court’s firmbelief that even if a
duty exists, the Third-Party Defendants were not in breach of
that duty, for the letter sent to Kafrissen was nothing short of
sufficient notice. As Third-Party Defendants correctly assert,

“[f]romthe face of the conplaint, it is apparent
that the obligation to determ ne what clainms were
‘cogni zabl e’ was Ms. Kafrissen’s. She was the | awyer
who undertook to represent the Dowd estate. . . . There
is sinply no legal basis to shift that obligation. .
To the extent that there was a breach of any duty, then,
t he breach was Ms. Kafrissen’s. ”
Upon reviewing the letter sent to Kafrissen, this Court is
satisfied that such notice was sufficient.

Third-Party Plaintiffs do no nore than respond by
maki ng general assertions while citing only to the wordi ng of the
Third-Party Conplaint. They fail to cite to any rel evant case
| aw supporting the notion that a duty exists, while failing to
support the frivolous argunent that sufficient notice was not
served upon them

Therefore, because Third-Party Defendants sufficiently
served notice of the subrogation lien upon Third-Party

Plaintiffs, the Third-Party Conplaint fails to state a claim

upon which relief can be granted and will be dism ssed pursuant
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to Fed. R G v.P. 12(b)(6).

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KATHLEEN GORSKI DOWD,
ADM NI STRATRI X OF THE ESTATE
OF JAMES DOND, AND KATHLEEN

DOAD, I N HER OMN RI GHT, ET AL.

Plaintiffs,

RYAN WALSH,

Def endant .

J&J SNACK FOODS CORP. AND
J&J SNACK FOODS CORP. HEALTH

AND WELFARE PLAN,

Pl aintiffs,

CIVIL ACTI ON

NO. 98-5743



CAROLE KAFFRI SSEN, ESQ.,

ET AL.,

Def endant s.

BLUE CROSS AND BLUE SHI ELD

OF NEW JERSEY, ET AL.,

Third Party Defendants

ORDER

AND NOW on this _ day of August, 1999, upon
consideration of the Third-Party Defendants Bl ue Cross Bl ue
Shield of New Jersey, Horizon Blue Cross Blue Shield of New
Jersey, and John Teijido, Esquire’s Motion to Dismss Third-Party
Conplaint, and Third-Party Plaintiffs response thereto, it is
her eby ORDERED and DECREED that said Motion is GRANTED. It is

further ORDERED and DECREED that Third-Party Plaintiffs’ Third-



Party Conpl ai nt

is hereby DI SM SSED wi th prej udi ce.

BY THE COURT:

Robert F. Kelly,

10
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