IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN THE MATTER OF . CGVIL ACTI ON

NEIL J. WURSTER NO. 98-5042

ORDER _AND MEMORANDUM

ORDER

AND NOW to wt, this 9th day of August, 1999, upon
consideration of Neil J. Wirster’s Appeal from the Order of the
United States Bankruptcy Court, Eastern District of Pennsylvani a,
denyi ng Debtor’ s Motion to Reconsi der Order Denyi ng Debtor’s Mtion
to Avoid Judicial Lien of Bankcard Associates (Doc. No. 1, filed
Sept enber 22, 1998) and Appellant’s Brief on Appeal fromBankruptcy
Court Order Denying Debtor’s Mtion to Avoid Lien of Bankcard
Associ ates (Doc. No. 3, filed Cctober 9, 1998), IT IS ORDERED, for
t he reasons set forth in the attached Menorandum that the deci sion
of the United States Bankruptcy Court, Eastern District of
Pennsyl vani a, denying Debtor’s Mtion to Reconsider Order Denying
Debtor’s Mdtion to Avoid Judicial Lien of Bankcard Associates is

AFFI RMVED.



VEMORANDUM

BACKGROUND

On Septenber 26, 1996, appellant Neil J. Wirster (“Wirster”)
filed a voluntary petition in bankruptcy under Chapter 7 of the
Bankruptcy Code in United States Bankruptcy Court, Eastern District
of Pennsyl vani a. On Decenber 24, 1996, in those proceedings,
Wirster filed a nmotion under 11 U S.C. § 522 (f)(1)* to avoid the
judgnent |ien of appell ee Bankcard Associ ates (“Bankcard”) in the
amount of $8,843.83.2 Instead of litigating the matter, Wirster
and Bankcard stipulated to the retention by Bankcard of a secured
judgrment lien in the amount of $3,541.00 and an unsecured clai mfor
the bal ance of the original judgnent I|ien. The Stipul ati on was
approved by the Chapter 7 Bankruptcy Court in an Order dated My
16, 1997. By Order dated May 21, 1997, the Chapter 7 Bankruptcy
Court discharged Wirster from all dischargeabl e debts.

On February 4, 1998, Wirster filed a voluntary petition in
bankr upt cy under Chapter 13 of the Bankruptcy Code in United States
Bankruptcy Court, Eastern District of Pennsylvania. According to

Wirster’s brief, the Chapter 13 petition was filed “in order to pay

'Under 11 U.S.C. 8§ 522(f) (1), a debtor may avoid the fixing
of alien on an interest of the debtor in property to the extent
that the lien inpairs an exenption to which the debtor is
entitled.

’On Cctober 31, 1994, in the Berks County, Pennsylvania
Court of Conmon Pl eas, Bankcard obtained a judgnent lien in the
amount of $8, 843. 83 agai nst Wirster.
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t he nortgage arrearage that accunul ated after the prior bankruptcy
and to pay an assessnent for connecting his property to the sewer,
whi ch he was unable to pay in a lunp sum”3® (Appellant’s Brief at
3.)

On February 5, 1998, in the Chapter 13 proceedi ngs, Wirster
filed a notion to avoid Bankcard’s judgnent |ien under 11 U S.C. 8§
522(f)(1). Wirster argued that he was entitled to avoi d Bankcard’s
judgnent lien in those proceedi ngs because, as of that tine, there
was no non-exenpt equity in his real property.4 On April 7, 1998,
the Chapter 13 Bankruptcy Court denied Wirster’s notion to avoid
Bankcard’s judgnment lien on the ground that he was attenpting to
relitigate an issue in violation of the doctrines of claim and
i ssue preclusion. That court ruled that the identical issue
i nvol ving the sane parties, was resol ved by Stipul ati on approved by
the court in the Chapter 7 proceedings.

On April 16, 1998, Wirster filed a notion for reconsi deration
of the April, 7, 1998 Oder. By Order dated August 21, 1998, the

Chapt er 13 Bankruptcy Court denied the notion for reconsideration,

3ComNet Mortgage Services has a nortgage |ien against
Wirster’s residence in the anount of $69, 807.56. Lower
Hei del berg Township Municipal Authority has a nunicipal lien
agai nst the residence in the amount of $5, 147.00.

“I'n his voluntary petition under Chapter 13, Wirster |isted
his residence at 4318 Hi Il Terrace Drive, Sinking Spring,
Pennsyl vania, as his only real property holding, and stated that
it had a fair market value of $75,000.00. The nortgage and the
muni ci pal lien noted in footnote 3 exceeded the fair market val ue
of the residence.



hol di ng that Wirster “has not established that reconsideration is
necessary due to an intervening change in controlling law, to
correct a clear error of law, to prevent manifest injustice or to
present new evi dence whi ch was not previously available.” (Bankr.
Court Order, August 21, 1998 at 1 (citation omtted).) Wirster
filed the instant appeal fromthat O der on Septenber 22, 1998.°

After Wirster filed the appeal, Bankcard s attorney, Joe
Flink, Esq., filed, in this Court, a notion to w thdraw appearance
as counsel, which was granted by Order dated January 19, 1999. 1In
t he order, Bankcard was gi ven one nonth to retain new counsel or to
request additional tinme to do so. Bankcard has not retai ned new
counsel and has not requested additional tine to do so.
Accordingly, the Court will decide this appeal based on Appellant’s
Bri ef on Appeal fromBankruptcy Court Order Denying Debtor’s Mtion
to Avoid Lien of Bankcard Associ ates.
1. ANALYSIS

A St andard of Revi ew

When revi ew ng bankruptcy court orders on appeal, this Court
may not set aside findings of fact unless they are clearly

erroneous. See In re Mrrissey, 717 F.2d 100, 104 (3d G r. 1983).

Concl usi ons of | aw are revi ewed de novo. See Brown v. Pennsyl vani a

°The appeal was tinely filed pursuant to Bankr. Code, Rule
8002 (1999). The Court has jurisdiction to hear appeals from
final judgnents, orders, and decrees of the bankruptcy court
under 28 U . S.C. § 158 (a).



State Enployees Credit Union, 851 F.2d 81, 84 (3d CGr. 1988).

VWhen the Court reviews the deni al of a nmotion for
reconsi deration, “the standard of review varies with the nature of

the wunderlying judgnent.” North River 1Ins. Co. v. CIGNA

Rei nsurance Co., 52 F.3d 1194, 1218 (3d Cr. 1995) (quoting

McAlister v. Sentry Ins. Co., 958 F.2d 550, 552-53 (3d Cir. 1992)).

Wth respect to questions of law, the Court exercises plenary

revi ew. See North River Ins. Co., 52 F.3d at 1218.

In the instant appeal, the Court nust determ ne whether the
Chapter 13 Bankruptcy Court erred in denying Wirster’s notion for
reconsideration. This determ nation involves only a question of
law. Thus, the Court exercises plenary review

A notion for reconsideration may be granted if there is “(1)
an intervening change in controlling law, (2) the availability of
new evidence [not available previously]; [or] (3) the need to
correct clear error [of |aw] or prevent manifest injustice.” North

River Ins. Co., 52 F.3d at 1218 (citations omtted). Wirster does

not aver that there has been an intervening change in controlling
| aw, or that he should be allowed to present evidence unavail abl e
during the Chapter 13 proceedings. His sole argunent is that the
Chapter 13 Bankruptcy Court erred in denying his notion for
reconsideration by failing to correct a clear error of |aw

B. Collateral Estoppel

Wirster contends that the Chapter 13 Bankruptcy Court



commtted a clear error of |aw when it denied his February 5, 1998
notion to avoid Bankcard's judgnent |ien based on claimand issue
preclusion doctrines.® The question presented for this Court is
whet her the Stipulation of the parties as to the anmount of
Bankcard's secured judgnent I|ien, approved by the Court in the
Chapter 7 bankruptcy proceedings, bars relitigation of the sane
gquestion in the Chapter 13 proceedi ngs.

Wir ster argues that al though res judicata applies generally to
bankruptcy cases, the doctrine should not prevent him from
litigating an 11 U. S.C. 8§ 522(f)(1) exenption in the Chapter 13
proceedi ng notwi thstanding the prior resolution of that issue in
the Chapter 7 proceedings. Wirster does not argue that Bankcard's
secured judgnent lien, stipulated to by the parties and approved by
court order in the Chapter 7 proceeding, is invalid. He contends
only that because his financial circunstances changed after his
di scharge in the Chapter 7 proceedings, requiring himto file a
voluntary petition under Chapter 13, he shoul d have the opportunity
tolitigate the 11 U S. C 8§ 522(f)(1) exenption in the Chapter 13

pr oceedi ngs.

°At the outset the Court notes that the parties incorrectly
used the ternms res judicata and collateral estoppel, and the
ternms i ssue and cl ai m precl usion, interchangeably. Res judicata,
al so known as claimpreclusion, is a doctrine which prevents
relitigation of claims. Collateral estoppel, alternatively known
as issue preclusion, bars relitigation of an issue as opposed to
aclaim See Wtkowski v. Welch, 173 F. 3d 192, 199 n.8 (3d Cr.
1999).




The doctrine of collateral estoppel prevents parties from
relitigating an issue when a court of conpetent jurisdiction has
al ready adjudicated the issue on its nerits, and a final judgnent
has been entered as to those parties and their privies. Schroeder

V. Acceleration Life Ins. Co., 972 F.2d 41, 45 (3d.Cr. 1992).

| ssue preclusion "forecloses relitigationin alater action [ ] of

an i ssue of fact or | aw which was actually litigated and whi ch was

necessary to the original judgnent." Wtkowski v. Welch, 173 F. 3d

192, 198-99 (3d G r. 1999) (quoti ng Hebden v. Wrknen's Conpensati on

Appeal Bd., 632 A 2d 1302, 1304 (Pa. 1993))(internal quotation

marks omtted); see also Restatenent (Second) of Judgnents, § 27
cnt. c (1982) ("An issue on which relitigationis forecl osed nmay be
one of evidentiary fact, of 'ultimate fact' (i.e. the application
of lawto fact), or of law."). As the Suprene Court has observed,
this doctrine reduces the costs of nultiple lawsuits, facilitates
judicial consistency, conserves resources, and "encourage[s]

reliance on adjudication." Allen v. MCurry, 449 U S 90, 94

(1980).
Col |l ateral estoppel nmay be applied to rulings of the

Bankruptcy Court. See Katchen v. Landry, 382 U. S. 323, 334 (1966).

It applies if (1) the issue decided in the prior adjudication is
identical to the one presented in the |ater action; (2) thereis a
final judgnent on the nmerits; (3) the party agai nst whomcol | at eral

estoppel is asserted was a party or in privity with the party to



the prior adjudication; and (4) the party agai nst whom col | ateral
estoppel is asserted had a full and fair opportunity to litigate
the issue in question in the prior adjudication. Wtkowski, 173
F.3d at 199.

The February 5, 1998 notion to avoi d Bankcard' s judgnent |ien
satisfies the first elenent of collateral estoppel. The issue
raised in that notion is identical to the issue resolved by
Stipulation and approved in the Chapter 7 Bankruptcy Court’s My
16, 1997 Order. Specifically, the issue in both cases was whet her
or not Wirster coul d avoi d Bankcard’s judgnent |ien pursuant to an
11 U.S.C. 8§ 522 (f)(1) exenption.

For purposes of col | ateral estoppel, a judgnent by stipul ation
is a judgnment on the nerits. See 1B Janes W More et. al.

Moore's Federal Practice T 0.444[3] (2d ed. 1991)("[a judgnent]

shoul d not be deprived of collateral estoppel effect by the fact
that it was rendered upon the consent of the parties rather than as
the result of an adversary trial."). |In the Chapter 7 proceedings
the Bankruptcy Court, by Order dated May 16, 1997, approved the
Stipulation between Wrster and Bankcard under which Bankcard
retained a secured judgnment lien in the anount of $3,541.00. The
Stipulation, as approved by Oder of the Chapter 7 Bankruptcy
Court, represents a judgnent on the i ssue of |ien avoidance. Thus,
the i ssue of Bankcard’'s judgnent |ien against Wirster, decided by

the Stipulation and approved by Order of the Chapter 7 Bankruptcy



Court, was, for collateral estoppel purposes, a final judgnent on
the nerits. This satisfies the second elenent of collateral
est oppel .

Wth respect to the third and fourth collateral estoppel
requi renents, identity of the parties and opportunity to litigate,
al though the trustees were different in the Chapter 7 and Chapter
13 proceedings, the parties involved in resolving Bankcard' s
judgnent lien (Wirster and Bankcard) are identical, and the parties
had a full and fair opportunity to litigate the issue. Thus, the
third and fourth el enents are satisfied.

The Chapter 13 Bankruptcy Court correctly denied Wirster’s
notion to avoid Bankcard's judgnment |ien’” based on collateral

estoppel .® Thus, there was no clear error of law, and Wirster’s

"The Bankruptcy Court held that “the nere fact that debtor’s
prior bankruptcy case was a [C]hapter 7 case involving a
[Clhapter 7 Trustee while this case is a [C]hapter 13 case and
i nvol ves the standing [C] hapter 13 Trustee does not affect the
application of the issue and claimpreclusion doctrines to the
facts involved in this proceeding. It nonethel ess remains that
Debtor filed a notion to avoid Bankcard Services’ lien in his
[ C] hapter 7 case and that Debtor and Bankcard Services entered
into a Stipulation which resolved the notion and whi ch was
approved by this Court in our May 16, 1997 Order. As a result,
Debtor is barred fromrelitigating the issues raised in his
present notion to avoid Bankcard Services’ lien.” (Bankr. Court
Order, April 7, 1998, at 1 n.1l1.)

8 n view of the Court’s disposition of the appeal on
col |l ateral estoppel grounds, there is no need to discuss res
judicata. Wether the Stipulation, as approved by the Chapter 7
Bankruptcy Court’s May 16, 1997 Order, is deenmed to constitute an
adj udi cation of an issue (collateral estoppel) or a claim(res
judicata), the result would be the sane.
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notion for reconsideration was properly denied.

10



| V.  CONCLUSI ON
Based on the foregoing analysis, the decision of the
Bankruptcy Court denying the notion to reconsider is affirned.

BY THE COURT

JAN E. DUBA S, J.
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