IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND J. BATTAGLI A, SR . CGVIL ACTION
V. :

MARYANN MCKENDRY, et al. . NO 98-5321

MEMORANDUM AND ORDER

HUTTON, J. July 29, 1999

Presently before the Court are the Mdtion of Plaintiff,
Raynond J. Battaglia, for Summary Judgnent (Docket No. 11),
Plaintiff’s Arended Certificate of Service (Docket No. 12), the
Cross- Moti on of Defendants Mary Ann McKendry, Mary Anne Battagli a,
Janes Doorcheck, Inc., Raynond Battaglia, Jr., and Janes Battaglia
(“Defendants”) for Summary Judgnent (Docket  No. 13), the
Defendants’ Brief in Qpposition to Plaintiff’s Mtion for Sunmary
Judgnent and In Support of Defendants’ Cross-Mtion for Summary
Judgnent (Docket No. 14), Plaintiff’s Brief in Qpposition to
Def endants’ Cross-Mdtion for Sunmary Judgnent (Docket No. 15). For
the reasons stated below, Plaintiff’s Mtion for Sumrmary Judgnent

is DENIED and Defendants’ Cross-Mtion for Summary Judgnment is

GRANTED.



| . BACKGROUND

A. Procedural Hi story

Plaintiff, Raynond J. Battaglia, Sr. (“Battaglia”) filed
his Conplaint requesting declaratory and injunctive relief
extending from an arbitration venued in Philadelphia wth the
American Arbitration Association, styled Raynond Battaglia and
Mari ann McKendry and Maryann Battaglia, AAA Case No. 14-199-00008-
98- J. That arbitration proceeding stens from a civil action
originally filed in the United States District Court for the
Eastern District of Pennsylvania, styled Battaglia v. Brantz, et
al., Gv.A No. 90-1511 (the “Litigation”).

On Decenber 20, 1990, an Oder wupon Settlenent was
entered dism ssing with prejudice the Litigation as agai nst Maryann
McKendry, Mary Anne Battaglia, Janes Doorcheck, Inc., Raynond
Battaglia, Jr. and Janmes Battaglia. This Settlenent was
menorialized intwo separate agreenents: (1) a Consulting Agreenent
entered into by Battaglia and Janmes Doorcheck, Inc. on Septenber 1,
1990; and (2) a Settlement Agreenent entered into by Battaglia and
James Battaglia, Maryann MKendry, Mary Anne Battaglia, Raynond

Battaglia, Jr. and James Doorcheck, Inc. on Novenber 29, 1990.

B. Facts

Battaglia is the father of Defendants, Maryann McKendry,

Raynmond Battaglia, Jr., and Janmes Battaglia, and the father-in-|aw



of Defendant Mary Anne Battaglia. Battagliais the wi dower of Mary
A. Battaglia. Battaglia also was the long tine president of Janes
Door check, Inc, prior to control of the conpany passing first to
his wife, Mary Battaglia, now deceased, and then to his son

Raynond Battaglia, Jr. Defendants Maryann McKendry and Mary Anne
Battaglia (the “Trustees”) are co-Trustees under the Agreenent of
Trust of Mary Battaglia, deceased, dated March 12, 1985 (the
“Trust”). Defendant Raynond Battaglia, Jr. is President and a one-
third sharehol der of Defendant Janmes Doorcheck, Inc. Def endant
Janes Battagliais Secretary/ Treasurer and a one-third sharehol der
i n the Conpany, and Defendant Mary Ann McKendry is al so a one-third
sharehol der. These Defendants held the sane ownership interests
and control of the Conpany in Novenber 1990, at the tinme of the
Settlenment at issue in this case.

The subject nmatter of Battaglia’ s clains in the
Litigation agai nst the Trustees arose froma dispute related to the
adm ni stration of the Trust, which provided that the Trustees were
to distribute all of the net incone fromthe Trust to Battaglia
during his lifetine, the remainder being distributed to the
children of Mary A Battaglia, including the Trustees, Janes
Battaglia and Raynond Battaglia, Jr. The Settlenment Agreenent
provi des at paragraph 2 that, “[t]he Trustees shall invest the
Trust assets in a way as to nmaxim ze the inconme to Battaglia during

hi s lifetime.” The Settlenent Agreenent further provides at



paragraph 9 that, “[t]his Settlenent Agreenent and the obligations
created hereunder shall be interpreted under the laws of the
Comonweal t h of Pennsylvania and the parties hereto further agree
that in the event that any controversy arises hereunder, venue in
Phi | adel phi a, Pennsylvania with the American Arbitration
Association is appropriate for the resol ution of such controversy.”

Battaglia alleges that since 1991, he has realized a
significant reduction in the anount of incone paid to himas life
i ncone beneficiary under the Trust. 1In an effort to enforce the
provi sions of the Settl enent Agreenent, Battaglia fil ed Denmands for
Arbitration with the American Arbitration Association agai nst the
Trustees, alleging that the Trustees had failed to abide by the
terms of the Settlenent Agreenent. In response to Battaglia s
Demands for Arbitration, the Trustees, along with Janes Door check,
Inc., Raynond Battaglia, Jr. and Janes Battaglia filed an
Arbitration Counterclai mrequesting that the Settlenent Agreenent
and the Consulting Agreenent be declared void frominception based
on clains of “egregious duress” allegedly commtted by Battaglia
prior to the execution of those Agreenents.

Based on the express | anguage of the Agreenents, in the
Arbitration forum Battaglia challenged the propriety of the
Arbitration Counterclaim particularly whether the arbitration
cl ause contained in the Settlenment Agreenent was broad enough in

scope to enconpass challenges to the fornmation of the Settl enent



Agreenent itself. The Arbitrator selected to arbitrate the di spute
anong the parties pursuant to the Commercial Arbitration Rules of
the Anerican Arbitration Association. Tinothy B. Barnard, Esqg.
(the “Arbitrator”) requested that the parties submt briefs in
support of their positions regarding the scope of the authority of
the Arbitrator to hear clains related to the formation of the
Settlenment Agreenent itself, and scheduled a hearing date.
Subsequent | vy, the Arbitrator entered an Oder dismssing
Battaglia' s challenges to the propriety of the Counterclaim and
determning that it was within the scope of the arbitration cl ause
for the Arbitrator to consider the claimof duress raised in the
Arbitration Counterclaim Battaglia asked for reconsideration of
the ruling. The Arbitrator denied that request.

On CQctober 6, 1998, Battaglia filed the present civi
action and sought a tenporary restraining order enjoining the
arbitration. Plaintiff’s request was denied by this Court.
Plaintiff has now noved for sunmary judgnent, essentially arguing
that he is entitled to sunmary judgnent based on the |anguage of
the settlenent docunents. Plaintiff also raises argunents about
the nerits of the duress claim The Defendants oppose Plaintiff’s
motion and have cross-notioned for sunmmary judgnent. The
Def endant s contend that any argunent concerning the nerits of their
claims isirrelevant to the matter before this Court. They request

that sunmary judgnent be entered in their favor so that arbitration



can proceed wi thout further delay. Because the notions for sunmary
judgnment are ripe for review, the Court now considers the two
nmotions for summary judgnent.

1. DI SCUSSI ON

A. Summary Judgnent St andard

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U. S. 317,

323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). Once the novant
adequately supports its notion pursuant to Rule 56(c), the burden
shifts to the nonnoving party to go beyond the nere pl eadi ngs and
present evidence through affidavits, depositions, or adm ssions on
file to showthat there is a genuine issue for trial. 1d. at 324.
A genuine issue is one in which the evidence is such that a
reasonable jury could return a verdict for the nonnoving party.

Anderson v. Liberty Lobby, Inc., 477 U. S. 242, 248, 106 S. Ct. 2505,

91 L. Ed.2d 202 (1986).
When deci ding a notion for summary judgnment, a court rmnust
draw all reasonable inferences in the |ight nost favorable to the

non-novant. Big Apple BMN Inc. v. BMNof NN Am, Inc., 974 F.2d




1358, 1363 (3d Cir.1992), cert. denied, 507 U S 912, 113 S. O

1262, 122 L.Ed.2d 659 (1993). Mreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party's
evi dence far outweighs that of its opponent. 1d. Nonetheless, a
party opposing sunmary judgnent nmust do nore than rest upon nere

all egations, general denials, or vague statenents. Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).
"The nmere fact that the parties have filed cross-notions
under Rule 56(c) does not nean that the case will necessarily be

resolved at the sunmmary judgnment stage." Reading Tube Corp. v.

Enpl oyers Ins. of Wausau, 944 F. Supp. 398, 401 (E.D. Pa.1996).

"Where cross-notions for summary judgnent are presented, each side
essentially contends that there are no i ssues of material fact from

the point of view of that party.” Bencivenga v. Wstern Pa

Teansters, 763 F.2d 574, 576 n. 2 (3d Cr. 1985). Accordingly,
"[e]ach side nust still establish that no genuine i ssue of materi al
fact exists and that it is entitled to judgnent as a matter of |aw
Therefore, the court nust consider the notions separately.”

Readi ng Tube Corp., 944 F. Supp. at 401 (citing Rains v. Cascade

Indus. Inc., 402 F.2d 241, 245 (3d Cir. 1968)).

B. Analysis of the Parties’ Mbtions




In their respective notions for summary judgnent, the
parties have rai sed many issues.! The only issue before the Court,
however, is whether the parties’ dispute should be arbitrated. The
merits of the disputes and the ultimte consequences of their
resolution are not before this Court. In that regard, the
Plaintiff requests an Oder enjoining the Defendants from
arbitrating any disputes arising out of the Consulting Agreenent
and the Settlenent Agreenent. Conversely, the Defendants request
that the Plaintiff’s notion for sunmmary judgnent be denied, and
summary judgnent entered for all Defendants so that all clains can
proceed to a hearing before the arbitrator. As discussed bel ow,
the Court finds in favor of the Defendants that the parties’ clains

shoul d be decided in arbitration.

The Plaintiff raises six argurments in his notion for sunmary
judgment. First, the Plaintiff contends that the determ nation of the
arbitrability of the issues raised in the arbitration counter-claimis for a
court, not the arbitrator in the underlying arbitration. Second, the
Plaintiff clainms that the Consulting Agreenent and the Settl enent Agreenent
are separate agreenents subject to exclusive review. Third, the Plaintiff
asserts that the Consulting Agreenment does not provide for arbitration of
di sputes. Fourth, the Plaintiff argues that the arbitration clause is linmted
to the arbitration of disputes related to interpretation and performance under
the contract. Fifth, the Plaintiff contends that the duress clains raised in
the Arbitration Counterclaimare substantively barred based on the doctrine of
| aches, and procedurally barred based on applicable statute of limtations.
Sixth, and finally, the Plaintiff clains that arbitration of the duress clains
i s unreasonabl e based on the facts surroundi ng the creation of the Agreenents.

On the other hand, the Defendants assert that the substantive and
procedural nerits of the claimare irrelevant to the issue before this Court
of whether the claimis arbitrable. The Defendants al so assert that the broad
arbitration clause enconpasses Defendants’ duress claim that the Settlenent
and Consulting Agreenents are interdependent and interrel ated docunents
resulting fromone settlenent; that the Settl enent Agreenent includes the
Consul ti ng Agreenent and creates Defendants’ obligations with respect to the
Consul ting Agreenent; and that all of the parties’ clains should be decided in
arbitration without further del ay.



Interpreting the parties' arbitration agreenent involves
conpeting principles of contractual interpretation. Cenerally, in
determning the scope of an arbitration clause, courts operate
under a "presunption of arbitrability in the sense that '[a]n order
to arbitrate the particular grievance should not be denied unless
it may be said with positive assurance that the arbitration cl ause
iIs not susceptible of an interpretation that covers the asserted

dispute.'" AT & T Techs. v. Conmmuni cati ons Wirkers, 475 U. S. 643,

650, 106 S.COt. 1415, 1419, 89 L.Ed.2d 648 (1986) (quoting

Steelwrkers v. Warrior & @lf Navigation Co., 363 U S. 574,

582-83, 80 S.Ct. 1347, 1353, 4 L.Ed.2d 1409 (1960)). O course,

where an agreenent to arbitrate is limted in its substantive
scope, courts ought not allow this " '"policy favoring arbitration

to override the wll of the parties by giving the arbitration
cl ause greater coverage than the parties intended.' " Pai neWbber

v. Hartmann, 921 F.2d 507, 513 (3d G r. 1990) (quoting Nationa

R. R Passenger Corp. v. Boston & Maine Corp., 850 F.2d 756, 760-61

(D.C.Cir. 1988)); see also First Options of Chicago, Inc. V.

Kapl an, 514 U.S. 938, 943, 115 S. . 1920, 1924, 131 L.Ed.2d 985
(1995) (deeming arbitration "a way to resol ve those disputes--but
only those disputes--that the parties have agreed to submt to
arbitration").

The Court finds that this dispute falls within the scope

of the Settlenment Agreenent's arbitration provision. The parties



i nt ended, as evidenced by the provision, to submt any controversy
what soever to arbitration. To this end, the parties used
expansi ve, all-enconpassing |anguage: "any controversy arises
hereunder, venue in Philadel phia, Pennsylvania with the Anerican
Arbitration Association is appropriate for the resolution of such
controversy." (Settlenment Agreenent, p.4, 7 9.) The dispute at

issue here plainly falls within the galactic scope of this

arbitration provision. Ct. Mastrobuono, 514 U S at 61 n. 7

(quoting Raytheon Co. v. Automated Bus. Sys., Inc., 882 F.2d 6, 10

(1st Gr. 1989)).

Moreover, the parties intended for the Settlenent and
Consulting Agreenents to be interdependent and interrelated
docunents. Section 1 of the Settlenent Agreenent provides that:

Simul taneously with the execution of this Settlenent
Agreenent, Battaglia and the Conpany have entered into a
Consul ti ng Agreenent

(Ild., p.2, §8 1.) The Settlenent Agreenent further directly

obligates all of the Defendants to secure for Plaintiff nonies due
under the Consulting Agreenent as foll ows:

Al parties to this Settlenent Agreenent will act in
good faith to secure to Battaglia the benefits of this
Settlenment Agreenent and all of the anpbunts due to him
under the Consulting Agreement, and wll cause the
Conpany to do likewse. In the event of a transfer of
Conpany assets under Article 6 of the Pennsylvania
Uniform Comercial Code, or of a transfer of a
controlling interest in the stock of the Conmpany, the
Conpany shal | take whatever steps are necessary to ensure
that the obligations due to Battaglia wunder the
Consul ting Agreenent are paid by the transferee.

- 10 -



(Id., p.4, 8 8.) The Consulting Agreenent, in turn, acknow edges
the Settlenent Agreenent and makes clear that the Settl enent
Agreenent’s ternms remain operative, and do not “nerge” into the
Consul ti ng Agreenent:
The Settl| ement Agreenent executed concurrently withthis
Consul ting Agreenent, to which Settlenent Agreenment the
conpany and the consultant, anong others, are parties,
does not nmerge into this Consulting Agreenent.

(Consulting Agreenent p.7, § 11.) Indeed, wi thout the Settl enent

Agreenent, the parties would have no obligation to execute the

Consulting Agreenent. It is the Settlenent Agreenent, which sets
forth the ternms of the Consulting Agreenent. Evi dence and
argunents as to the nerits of both parties’ clains wll be

presented in the arbitration and evaluated by the arbitrator.
Plaintiff’s attenpts to raise the actual nerits of the clains here
are conpletely irrelevant to the issue of arbitrability, which is

the only issue before the Court. See AT & T Technologies, Inc. v.

Conmmuni cati ons Wrkers of Anerica, 475 U S. 643, 649, 106 S. C

1415, 89 L.Ed.2d 648 (1986) (arbitrability of a dispute is for the
court to decide).

Finally, Plaintiff’s argunent that Defendants’ duress
cl aim cannot be arbitrable because it goes to the formation or
validity of the entire Settlenent Agreenent is without nerit. This
argunment has been rejected by the Pennsylvania Suprene Court in

Fli ghtways Corp. v. Keystone Helicopter Corp., 459 Pa. 660, 331

A . 2d 184 (1975). The Court in Flightways expl ai ned:

- 11 -



As the Court of Appeals for the Third Crcuit
accurately surmsed in Merritt-Chapman & Scott Corp. V.
Pennsyl vani a Tur npi ke Conm ssion, 387 F.2d 768 (3d Gr.
1967), we are satisfied with the soundness of the federal
rul e under the United States Arbitration Act of 1925 as
established by the Suprene Court of the United States,
viz., 'that a general attack on a contract for fraud is
to be deci ded under the applicable arbitration provision
as a severable part of the contract and that only where
the clai mof fraud in the i nducenent goes specifically to
the arbitration provisionitself shouldit be adjudicated
by the court rather than the arbitrator', 387 F.2d at
771. Prima Paint Corporation v. Flood & Conklin
Manuf acturing Co., 388 U S 395 87 S.C. 1801, 18
L. Ed. 2d 1270 (1967). (footnote omtted).

Fl i ght wvays, 459 Pa. at 663. Thus, the arbitration clause of a

contract is considered severable when a claimis brought to void
the contract itself, and the clai mproceeds under the arbitration

cl ause. See Anderson v. Erie Ins. Goup, 384 Pa. Super. 387, 394-

95, 558 A 2d 886, 890 (1989). Accordingly, Plaintiff’s notion for
summary judgnent is denied and Defendants’ notion for summary
j udgnent is granted.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
RAYMOND J. BATTAGLI A, SR G VIL ACTION
V. :

MARYANN MCKENDRY, et al. . NO 98-5321

ORDER

AND NOW this 29t h day of July, 1999, upon
consi deration of the Motion of Plaintiff, Raynond J. Battaglia, for
Summary Judgnent (Docket No. 11), Plaintiff’s Anended Certificate
of Service (Docket No. 12), the Cross-Mtion of Defendants Mary
Ann McKendry, Mary Anne Battaglia, Janmes Doorcheck, Inc., Raynond
Battaglia, Jr., and Janes Battaglia (“Defendants”) for Summary
Judgnent (Docket No. 13), the Defendants’ Brief in Opposition to
Plaintiff’s Mtion for Summary Judgnment and |In Support of
Def endants’ Cross-Mtion for Summary Judgnent (Docket No. 14), and
Plaintiff’s Brief in Opposition to Defendants’ Cross-Mtion for
Summary Judgnent (Docket No. 15), IT IS HEREBY ORDERED t hat :

(1) Plaintiff’s Mtion for Sunmary Judgnment i s DEN ED;
and

(2) Defendants’ Cross-Mtion for Summary Judgnment is

GRANTED.



| T 1S FURTHER ORDERED that the Parties’ clains SHALL BE

ARBI TRATED wi t hout further del ay.

BY THE COURT:

HERBERT J. HUTTON, J.



