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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AARON L. CATANCH : CIVIL ACTION
:

v. :
:

DAVID LARKINS, et al. : NO. 98-85

MEMORANDUM AND ORDER

YOHN, J.    July 23, 1999

Aaron Catanch, the petitioner, filed a pro se Petition for a Writ of Habeas Corpus in this

court pursuant to 28 U.S.C. § 2254 (1994 & Supp. 1999).  On May 8, 1989, Catanch entered a

plea of nolo contendere in the Philadelphia County Court of Common Pleas to two counts of

robbery and one count of carrying a firearm on a public street in Philadelphia in violation of §

6108 of the Uniform Firearms Act.  See Commonwealth v. Catanch (“Catanch I”), No. 89-812,

slip. op. at 1 (C.P. Philadelphia Feb. 15, 1990).  On the robbery counts, Catanch received two

consecutive sentences of seven to twenty years, and on the firearms count, Catanch received a

consecutive one to five year sentence.  See id. at 1.  Catanch’s sentence thus totals fifteen to

forty-five years.  Catanch’s sentence was affirmed on direct appeal to the Superior Court.  See

Commonwealth v. Catanch (“Catanch II”), 581 A.2d 226 (Pa. Super. Ct. 1990).  Catanch did not

seek to appeal his conviction to the Pennsylvania Supreme Court.

Catanch then filed a petition under Pennsylvania’s Post-Conviction Relief Act (“PCRA”),

42 Pa. Cons. Stat. Ann. § 9541, et seq., on January 31, 1992.  The Court of Common Pleas

denied his PCRA petition without an evidentiary hearing on April 9, 1996.  See Commonwealth

v. Catanch (“Catanch III”), No. 89-812 (C.P. Philadelphia Apr. 9, 1996).  The trial court’s
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decision was affirmed on appeal, and the Pennsylvania Supreme Court denied review.  See

Commonwealth v. Catanch (“Catanch IV”), 698 A.2d 662 (Pa. Super. Ct.), appeal denied,

(“Catanch V”), 699 A.2d 733 (Pa. 1997);

In his federal habeas petition, as explained in greater detail below, Catanch challenges the

effectiveness of his trial counsel’s assistance during his plea colloquy.  After conducting a de

novo review of Magistrate Judge Welsh’s Report and Recommendation, which recommended

denying Catanch’s petition, and considering the claims raised in Catanch’s amended petition and

the state’s response to the amended petition, I have determined that Catanch’s petition should be

denied and that the Report and Recommendation should be adopted.

BACKGROUND

On May 8, 1989, Catanch plead no contest to two robbery and one firearms charge after

the prosecutor reported that the evidence would show that Catanch

entered the enclosed MAC machine area of Mellon Bank, located at 5500
Germantown Avenue, at 1:00 p.m. on the afternoon of December 15, 1988.  He
then pointed a loaded revolver at Philip Weiser, and demanded money.  While
[Catanch] was accosting Weiser, an elderly gentleman, Mr. Tucker, came into the
area, and [Catanch] similarly confronted him.  Dr. Weiser grabbed for the gun as
Mr. Tucker joined him in an attempt to subdue [Catanch].  During the ensuing
struggle, a shot was fired while [Catanch] was still holding the gun, however, no
one was struck by the bullet. [Catanch] was eventually subdued, arrested and
charged . . . .

Catanch II, 581 A.2d at 227.  On direct appeal from his sentence, Catanch did not challenge the

validity of his plea, but instead challenged the trial court’s calculation of his sentence and his

counsel’s performance in failing to preserve his appellate rights concerning the calculation of his

sentence.  See id. at 227, 228 n.5 (noting that Catanch “does not allege that his trial counsel

caused him to enter into an unknowing and involuntary plea.  The extensive plea colloquy clearly



1  The transcript of Catanch’s plea hearing reveals that his counsel, rather than the court,
conducted the plea colloquy.  See Transcript of Plea Hearing (“Tr.”), May 8, 1989, at 3.

3

establishes that [Catanch] entered his nolo contendere plea knowingly and voluntarily.”).  The

court concluded that Catanch’s sentence was legally imposed and thus affirmed his sentence. 

See id. at 230.

In his PCRA petition, which was filed by an attorney, Catanch argued that his trial

counsel was ineffective for failing to investigate his defense thoroughly and for failing to give

him an adequate plea colloquy.1 See Catanch III, slip. op. at 3.  Catanch alleged that his

attorney’s performance during the colloquy was defective because his attorney failed to advise

him fully of the elements of the crimes to which he was pleading or of his rights with respect to a

bench, rather than a jury, trial.  See id. at 6.  The PCRA court concluded that “[a] review of the

plea colloquy . . . led to the conclusion that the nolo contendere plea was altogether knowing and

voluntary,” and that Catanch has thus not demonstrated that his plea was unlawfully induced.  Id.

at 8.

On appeal to the Superior Court, Catanch dropped his allegation that his trial counsel was

ineffective for failing to investigate his defense thoroughly.  See Catanch IV, slip. op. at 2.  The

court found no merit to Catanch’s claims that his trial counsel was ineffective in failing to

describe all of the elements of the crimes to which he plead; specifically, the court found that

Catanch was adequately informed of  the intent element of robbery, the government’s “theory of

prosecution” for the robbery offense, and the weapon which formed the basis for the firearms

charge.  See id. at 4-8.  After the Pennsylvania Supreme Court denied review of the Superior

Court’s decision, Catanch filed his original federal habeas petition.



2  Under Pennsylvania law, a nolo contendere plea carries the same consequences as a
guilty plea, and thus the law applicable to guilty pleas controls Catanch’s claims here.  See
Commonwealth v. Burkholder, 719 A.2d 346, 349 n.4 (Pa. Super. Ct. 1998).

3  As the Report and Recommendation recognized, it is unclear whether this claim should
be construed as a complaint that Catanch’s trial attorney’s ineffectiveness rendered his guilty plea
invalid because he was not informed of the elements of the crimes to which he would plead, or a
complaint that his attorney was ineffective for failing to advise him of the elements of the crimes
to which he would plead.  See Report and Recommendation, at 1-2.  As the Magistrate Judge did,
I will address both of these related claims.
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In his original habeas petition, Catanch argued that his nolo contendere plea2 was invalid

because, during his plea colloquy, (1) his attorney’s performance was ineffective because the

attorney failed to describe the elements of the crimes to which he was pleading;3 (2) his attorney

misrepresented that he would not be admitting the truth of the District Attorney’s proffer by

entering a nolo contendere plea; and (3) he was not informed that the District Attorney would

seek consecutive sentences on the robbery counts.  Catanch also argued (4) that the trial court

violated his due process rights and the double jeopardy clause by imposing consecutive sentences

on the robbery counts.  See Petition, at ¶ 7-8.  Catanch’s petition was referred to Magistrate

Judge Welsh, who recommended that Catanch’s petition be denied because his first claim is

meritless and his second, third, and fourth claims are procedurally defaulted.  See Report and

Recommendation, at 6, 12.

In response to Magistrate Judge Welsh’s Report and Recommendation, Catanch filed an

appeal to the Third Circuit, which was dismissed for lack of jurisdiction.  See Catanch v. Larkins

(“Catanch VI”), No. 98-1754, 98-1798 (3d Cir. Nov. 5, 1998).  I then issued an order informing

the parties that I would construe Catanch’s appeal papers, Docket Nos. 18, 20, 21, as objections

to the Report and Recommendation of Magistrate Judge Welsh.  I also granted Catanch’s motion



4  Included in the record is an undated and undocketed ten-page submission by Catanch
entitled “Did Trial Counsel, Render Ineffective Assistance, In the Advice He Gave Petitioner,
Prior to the Entry of the Nolo Contendere Plea?”  The government identifies this pleading as a
part of Catanch’s amended habeas petition, and asserts that it was filed on January 7, 1999.  See
Defendants’ Response to Amended Petition for Writ of Habeas Corpus (“Response”), at 5.  The
court will thus assume that this document was intended to be a part of Catanch’s amended habeas
petition, and that the claim it contains, that trial counsel coerced Catanch into entering his plea, is
subsumed in the claim raised in his motion to amend.
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to amend his habeas petition to include a claim that “trial counsel rendered ineffective assistance

of counsel by failing to properly [sic] advise [Catanch], relative to rejecting a nolo contendere

plea or [] going to trial.”  Catanch’s Motion to Amend Habeas Corpus Petition (“Motion to

Amend”), Docket No. 25, at 2.4

Catanch’s “objections” to the Report and Recommendation raise a number of issues not

explicitly addressed in his claims for habeas corpus relief.  For the first time, Catanch argues that

he was never informed of his right to appeal or to withdraw his guilty plea.  See Catanch’s

Appeal From Notice, Docket No. 18, at 6-7, Supplemental Brief to be Attached to Original

Appellate Brief as Rider, Additional Arguments on Appeal (“Supplemental Brief”), at 1-18.  He

also claims that his trial counsel was ineffective for failing to inform him of the consequences of

receiving consecutive rather than concurrent sentences.  See Appeal from Notice, at 7;

Supplemental Brief, at 21-33.  Third, he claims that all of his counsel were ineffective for failing

to preserve his ineffective assistance of counsel arguments for review.  See Appeal from Notice,

at 7.  Fourth, Catanch asserts that his trial counsel coerced him, by threats or promises,  into

entering a nolo contendere plea and that his plea was therefore involuntary.  See id. at 35-43. 

Additionally, Catanch objects to the Magistrate Judge’s conclusions that several of his claims are

procedurally defaulted and that his counsel was not ineffective during the plea colloquy.  See id.



5  AEDPA, which was enacted on April 24, 1996, amended the standard for review under
§ 2254, to require that federal courts give greater deference to decisions of state courts.  See
Dickerson v. Vaughn, 90 F.3d 87, 90 (3d Cir. 1996).  AEDPA’s standards should be used to
evaluate petitions for federal habeas relief filed after its enactment.  See Lindh v. Murphy, 117 S.
Ct. 2059, 2063 (1997).
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at 2-3, 11.  Catanch finally claims that the fine imposed upon him as part of his sentence was

improper because the trial judge never made specific findings that he was financially able to

repay the fine.  See Supplemental Brief, at 19-20.    I will review Catanch’s specific objections to

the Report and Recommendation, but I will not consider these new issues raised in his objections

because a habeas petitioner may not raise new claims for the first time in objections to a

Magistrate Judge’s Report and Recommendation.  See Cohen v. Horn, No. 97-7175, 1998 WL

834101, at * 6 (E.D. Pa. Dec. 2, 1998) (finding that claim for relief is not properly before the

court when it was raised for the first time in objections to the Magistrate Judge’s Report, and was

then raised again in a letter to the court); Martinez v. United States, No. 94-5782, 1995 WL

572913, at *11, n. 6, 9 (E.D. Pa. Sept. 28, 1995), aff’d, 92 F.3d 1173 (3d Cir. 1996), cert. denied,

118 S. Ct. 123 (1997) (district court will not examine issues raised for the first time in objections

to Magistrate Judge’s Report, particularly when those issues “could establish an entirely new

basis for a habeas petition”).

STANDARD OF REVIEW

As Catanch’s habeas petition was filed after April 24, 1996, this court will apply the

amended standards provided by the Antiterrorism and Effective Death Penalty Act (“AEDPA”),

Pub. L. No. 104-132, 110 Stat. 1214, 1219 (1996), to review his petition under § 2254.5  AEDPA

precludes habeas relief on a “claim that was adjudicated on the merits in State court proceedings”

unless Catanch can demonstrate that the state courts’ decisions were “contrary to, or involved an
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unreasonable application of, clearly established Federal law, as determined by the Supreme Court

of the United States; or . . . resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the State court proceeding.”  28

U.S.C. § 2254 (d) (Supp. 1999); Matteo v. Superintendent, SCI Albion, 171 F.3d 877, 885 (3d

Cir. 1999) (en banc).  This court must also presume that any factual issue determined by the state

court is correct unless Catanch can rebut that presumption by “clear and convincing evidence.” 

28 U.S.C. § 2254 (e)(1) (Supp. 1999); Berryman v. Morton, 100 F.3d 1089, 1102-03 (3d Cir.

1996).  These standards apply to mixed questions of law and fact, such as whether counsel was

ineffective, or whether a confession was voluntary.  See id. at 1103.

In a recent opinion, the Third Circuit interpreted the level of deference which AEDPA

requires federal courts to show to state courts’ constructions of federal constitutional law.  See

Matteo, 171 F.3d at 885.  Matteo held that a two step analysis is appropriate to resolve issues

falling within the scope of § 2254 (d) (1); the reviewing court

must inquire whether the state court decision was “contrary to” clearly established
federal law, as determined by the Supreme Court of the United States; second, if it
was not, the federal court must evaluate whether the state court judgment rests
upon an objectively unreasonable application of clearly established Supreme
Court jurisprudence.

Id. at 880.  Though all of the judges agreed that this two-step inquiry was appropriate, several

judges disagreed about the standard which should be used to evaluate each of these questions.  In

order to determine when a state court’s opinion is “contrary to” federal law, the majority of

judges agreed, the reviewing court must first decide “whether the Supreme Court has established

a rule that determines the outcome of the petition” and then may only grant relief if “that

Supreme Court precedent requires the contrary outcome.”  Id. at 888 (adopting First Circuit’s
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analysis from O’Brien v. Dubois, 145 F.3d 16, 24-25 (1st Cir. 1998)).  If the Supreme Court has

not established a rule directly governing the claim at issue, the reviewing court must next,

according to a majority of the Third Circuit judges, determine whether “the state court decision,

evaluated objectively and on the merits, resulted in an outcome that cannot reasonably be

justified under existing Supreme Court precedent.”  Id. at 890; id.  at 901 n.3 (Becker, J.

concurring) (objective standard applies to the “unreasonable application” inquiry).  At this stage,

the reviewing court may consider the decisions of inferior federal courts, as a “helpful

amplification of Supreme Court precedent” when determining “whether the state court’s

application of the law was reasonable.”  Id. at 890. 

DISCUSSION

I. The Court May Not Consider the Merits of Several of Catanch’s Claims

A. Exhaustion

A federal court will ordinarily dismiss a petition for a writ of habeas corpus if the

petitioner has not “exhausted the remedies available in” state court.  28 U.S.C. § 2254 (b)(1)(A)

(1994 & Supp. 1999).  A claim has been exhausted in state court only when the applicant no

longer has the right to raise his claims under state law “by any available procedure.”  28 U.S.C. §

2254 (c) (1994).  A petitioner has not exhausted his state court remedies until he has “fairly

presented” each claim in his petition to each level of the state courts, including the highest state

court, empowered to consider it.  Castille v. Peoples, 489 U.S. 346, 349 (1989); Evans v. Court

of Common Pleas, 959 F.2d 1227, 1230 (3d Cir. 1992), cert. dismissed, 506 U.S. 1089 (1993). 

In order to “fairly present” a claim to the state courts, the petitioner “must present a federal

claim’s factual and legal substance to the state courts in a manner that puts them on notice that a



6  In his second claim, Catanch argues that his plea was invalid because his attorney
misrepresented that he would not be admitting the truth of the District Attorney’s proffer by
entering a nolo contendere plea.  In his third claim, he asserts that his plea was invalid because he
was not informed that the District Attorney would seek consecutive sentences on the robbery
counts.  In his fourth count, he argues that the trial court violated his due process rights by
imposing consecutive sentences on the robbery counts.  See supra, p. 4.
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federal claim is being asserted.”  McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999)

(citing Anderson v. Harless, 459 U.S. 4, 6 (1982)).  Though a petitioner need not “cite[] book

and verse of the federal constitution” to notify the state courts of federal claims, “[i]t is not

sufficient that a somewhat similar state-law claim was made.”  McCandless, 172 F.3d at 261

(quoting Harless, 459 U.S. at 6; Picard v. Connor, 404 U.S. 270, 277 (1971)); see also Duncan v.

Henry, 513 U.S. 364, 366 (1995) (finding that federal claim had not been fairly presented to state

courts when it had been characterized and decided as an issue of state evidentiary law).  Claims

raised in the state court must be “substantially equivalent to those asserted in federal court.” 

Doctor v. Walters, 96 F.3d 675, 678 (3d Cir. 1996).  An applicant need not raise his claim to the

state courts in a post-conviction proceeding if he raised that claim on direct appeal.  See Lambert

v. Blackwell, 134 F.3d 506, 513 (3d Cir. 1998).  The petitioner has the burden of proving that he

has exhausted all of his available state remedies.  See id.

Catanch has not met his burden of demonstrating that several of his claims were

presented to the highest state court empowered to consider them.  The parties agree that his first

claim, that his plea was rendered invalid by his trial counsel’s ineffectiveness in explaining the

elements of the crimes to which he was pleading, was fully exhausted.  See Response, at 5-6. 

The Magistrate Judge found that Catanch’s second, third, and fourth claims6 were not fully



7  Catanch does appear to argue that his failure to exhaust these claims should be excused,
or that he may yet exhaust these claims in state court.  See Appeal from Notice, at 1-3; Appeal to
Notice, at 2-6.  These issues will be addressed separately.

10

exhausted in the state courts, and Catanch does not contend otherwise.7  A review of the record

reveals that these claims were not included in either Catanch’s direct appeal or in his PCRA

petition and appeals.

Catanch’s direct appeal focused on the propriety of the trial court’s calculation of his

sentence and his trial counsel’s ineffectiveness for failing to preserve sentencing issues for

appeal.  See Catanch II, 581 A.2d at 227.  The appeal however, never alleged that the trial court

violated his due process rights or the double jeopardy clause by imposing consecutive sentences

on the robbery counts.  See id.  Moreover, the Superior Court’s decision was never appealed to

the Pennsylvania Supreme Court.  Catanch’s fourth claim, that the trial judge violated his due

process rights by imposing consecutive sentences on the robbery counts, is thus clearly

unexhausted.

Catanch’s PCRA petition argued that his trial counsel was ineffective during his plea

colloquy for failing to inform him of all of the elements of the crimes to which he was pleading

guilty.  See Catanch III, slip. op. at 6-7.  There is no indication, however, that Catanch ever

contended that his counsel was ineffective for failing to tell him that he would not be admitting

the truth of the District Attorney’s proffer by pleading nolo contendere, or that the District

Attorney would seek consecutive sentences on the robbery counts.  See id., slip. op. at 6-9. 

Moreover, there is no indication in the record that Catanch presented these issues to either the

Superior Court or to the Supreme Court.  See Catanch IV, slip. op. at 4-8; Petition for Allowance

of Appeal from the Superior Court to the Supreme Court, at 3-11.  It is therefore clear that
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Catanch’s second and third claims are also unexhausted.

When Catanch amended his habeas petition, he added a claim that is substantially similar

to his first, exhausted, claim.  Catanch’s new claim (his “fifth claim”) asserts that his trial

counsel was ineffective for failing to “advise him relative to rejecting a nolo contendere plea or []

going to trial.”  Motion to Amend, at 2.  There are several subparts to Catanch’s fifth claim,

however, that are unexhausted.  In his motion to amend, Catanch asserts that counsel was

ineffective for failing to inform him of the maximum penalty he faced, and for coercing him into

pleading guilty.  See id. at 17-18, Pleading filed on January 7, 1999, at 1-10.  Because Catanch

failed to raise either of these claims in his direct appeal or in his state PCRA petition and appeals,

these claims are not exhausted.

B. Procedural Default

A petition containing both exhausted and unexhausted claims should ordinarily be

dismissed to allow the petitioner to exhaust all of his claims in the state court.  See Rose v.

Lundy, 455 U.S. 509, 519 (1982) (explaining “total exhaustion” rule); In re Minarik, 166 F.3d

591, 605 (3d Cir. 1999).  If a habeas petitioner has not exhausted all of the claims raised in his

petition, but is nonetheless prevented from obtaining review of the unexhausted claims in state

court, the mixed petition need not be dismissed because the unexhausted claims are procedurally

defaulted.  See Doctor, 96 F.3d at 681 (explaining that Lundy’s rule does not apply when claims

are procedurally barred).  A federal court may conclude that habeas claims are procedurally

defaulted “only when state law clearly foreclose[s] state court review of the unexhausted claims.” 

Id. (citing Toulson v. Beyer, 987 F.2d 984, 987 (3d Cir. 1993)); 28 U.S.C. § 2254 (b)(1)(B)

(Supp. 1999) (explaining that claims must be presented to state court unless “there is an absence



8  The PCRA’s grace period for petitioners whose convictions became final before the
effective date of the PCRA’s amendments would not allow Catanch to file a second habeas
petition now, for the grace period has expired and only applied to first petitions for PCRA relief. 
See Commonwealth v. Yarris, No. 323 Capital Appeal Docket, 1999 WL 343869, at * 4 (Pa.
May 21, 1999) (finding that PCRA’s time limits are jurisdictional); Commonwealth v. Alcorn,
703 A.2d 1054, 1056-57 (Pa. Super. Ct. 1997), appeal denied, 724 A.2d 348 (Pa. 1998).
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of available State corrective process; or . . . circumstances exist that render such process

ineffective to protect the rights of the applicant”).  In the interests of comity and federalism,

federal courts should dismiss habeas petitions to allow petitioners to exhaust their claims if the

state courts’ resolution of the procedural default issue is uncertain.  See id.

Here, it appears that Catanch has clearly procedurally defaulted his unexhausted claims. 

Should Catanch attempt to raise the unexhausted claims in a second PCRA petition, the

Pennsylvania courts are certain to dismiss his claims as barred by both the PCRA’s statute of

limitations and its waiver provisions.   See 42 Pa. Cons. Stat. Ann. § 9545 (b)(1); § 9544 (b)

(West 1998).  The PCRA’s statute of limitations provides that any PCRA petition “including a

second or subsequent petition, shall be filed within one year of the date the judgment becomes

final.”  42 Pa. Cons. Stat. Ann. § 9545 (b)(1) (West 1998).  As the judgment against Catanch

became final on November 18, 1990, when the time to seek allocatur on his direct appeal

expired, the statute of limitations would bar a PCRA petition filed after November 18, 1991.8

See 42 Pa. Cons. Stat. Ann. § 9545 (b)(3) (West 1998) (describing when judgment becomes

final).  There is no indication that the Pennsylvania courts do not apply this rule consistently, and

the rule is thus an adequate and independent state ground for denying habeas relief.  See Banks v.

Horn, No. 99-438, 1999 WL 288531, at * 4-5 (M.D. Pa. May 7, 1999).

The statute of limitations does however, permit untimely petitions if the petitioner can



9  The letter reads: Dear Mr. Catanch: The enclosed letter should be self-explanatory.  I
am sorry for the screw-up at this end, but I am hopeful that we can get it squared away fairly
quickly and have your appellate rights reinstated.”  Letter from John Packel, Chief, Appeals
Division, Defender Ass’n of Philadelphia, to Catanch (Sept. 28, 1989).
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prove that

(i) the failure to raise the claim previously was the result of interference by
government officials with the presentation of the claim in violation of the
Constitution or laws of this Commonwealth or the Constitution or laws of the
United States; (ii) the facts upon which the claim is predicated were unknown to
the petitioner and could not have been ascertained by the exercise of due
diligence; or (iii) the right asserted is a constitutional right that was recognized by
the Supreme Court of the United States or the Supreme Court of Pennsylvania
after the time period provided in this section and has been held by that court to
apply retroactively.

42 Pa. Cons. Stat. Ann. § 9545 (b)(1)(i-iii) (West 1998).  Catanch contends that the first and

second of these exceptions are applicable to him.  See Appeal from Notice, at 3 (contending that

his failure to file a PCRA petition was “the result of interference from government officials”);

Appeal to Notice, Docket No. 21, at 4-6 (“§ 9545 (i)(ii)(b)(1) are applicable in this case, as Your

Petitioner’s failure to file his PCRA petition within the required time period can be said to be the

result of interference from government officials”).  In support of his contention that government

officials prevented him from raising his exhausted claims in a PCRA petition, he attaches a letter,

dated September 28, 1989, from his counsel on direct appeal, apologizing for problems in the

filing of his direct appeal.9 See Appeal from Notice, at 4; Appeal to Notice, at 7.  Based on the

date of the letter, and references in the record to Catanch’s direct appeal that was first dismissed

as untimely and then considered nunc pro tunc, the court cannot conclude that this letter is at all

relevant to Catanch’s argument that the interference of government officials prevented him from

raising his unexhausted claims in his PCRA petition.  Moreover, even if this letter were related to
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Catanch’s failure to present claims in his PCRA petition, the negligence or interference of his

counsel is not a basis for waiving the PCRA’s statute of limitations.  See 42 Pa. Cons. Stat. Ann.

§ 9545 (b)(4) (West 1998) (“For purposes of this subchapter, ‘government officials’ shall not

include defense counsel, whether appointed or retained.”).  As Catanch has presented no other

evidence of government interference with his PCRA petition, § 9545 (b)(1)(i) will not serve as a

basis for concluding that Catanch may file an untimely PCRA petition.  Similarly, Catanch offers

no basis on which the court could conclude that the facts upon which his unexhausted claims are

based “could not have been ascertained by the exercise of due diligence” at the time he filed his

first PCRA petition. 42 Pa. Cons. Stat. Ann. § 9545 (b)(1)(ii).  Catanch’s arguments that his

ineffective counsel prevented him from pursuing these issues on direct appeal is irrelevant to his

failure to present these issues in his PCRA petition, which challenged other aspects of his

counsel’s effectiveness during his plea colloquy.  See Appeal to Notice, at 5-6.  Therefore, as

none of its exceptions apply here, the PCRA’s statute of limitations would prevent Catanch from

filing another PCRA petition.

Catanch is also procedurally barred from returning to state court by the PCRA’s waiver

provision which prohibits a petitioner from filing a claim “if the petitioner could have raised it

but failed to do so before trial, at trial, . . . on appeal or in a prior state postconviction

proceeding.”  42 Pa. Cons. Stat. Ann. § 9544 (b) (West 1998).  Catanch presents no reason why

his unexhausted claims could not have been raised either in his direct appeal or in his first PCRA

petition.  As discussed above, Catanch challenged other aspects of the trial court’s sentence and

his trial counsel’s effectiveness during these earlier proceedings and his failure to raise the

unexhausted claims during these proceedings results in their waiver.  Waiver is also an adequate
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and independent state ground upon which to deny federal habeas review.  See Smith v. Vaughn,

No. 96-8482, 1997 WL 338851, at * 4 (E.D. Pa. June 17, 1997); DiVentura v. Stepniak, No. 95-

443, 1996 WL 107852, at * 3 (E.D. Pa. Mar. 11, 1996).  Under both the statute of limitations and

waiver provisions of the PCRA, it is clear that Catanch’s unexhausted claims are procedurally

defaulted.

C. Excuses for Procedural Default

Though Catanch’s unexhausted claims are procedurally defaulted, he may nonetheless

obtain federal habeas review of these claims if he “can demonstrate cause for the default and

actual prejudice as a result of the alleged violation of federal law or demonstrate that failure to

consider the claims would result in a fundamental miscarriage of justice.”  Coleman v.

Thompson, 501 U.S. 722, 750 (1991).  In order to show cause, Catanch must demonstrate that

“some objective factor external to the defense impeded counsel’s efforts to comply with the

State’s procedural rule.”  Id. at 753; Murray v. Carrier , 477 U.S. 478, 488 (1987); Sistrunk v.

Vaughn, 96 F.3d 666, 675 (3d Cir. 1996).  Catanch argues that ineffective assistance of counsel

prevented him from raising his unexhausted claims in his direct appeal.  See Appeal from Notice,

at 2; Appeal to Notice, at 5-6.  Even if the court were to agree with Catanch’s assertion, he

presents no reason why his claims could not have been raised in his PCRA petition.  Catanch has

thus failed to demonstrate cause for his failure to comply with Pennsylvania’s exhaustion

requirements.

To establish the fundamental miscarriage of justice exception to the procedural default

rule, Catanch must demonstrate “actual innocence.”  Schlup v. Delo, 513 U.S. 298, 324 (1995). 

Catanch has never argued, nor does it seem possible that he could argue, that he was actually
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innocent of the robbery and firearms charges.  Therefore, Catanch’s procedural default is not

excusable, and the court is thus precluded from reaching the merits of his unexhausted claims.

II. Ineffective Assistance of Counsel

Catanch’s remaining claim alleges ineffective assistance of his trial counsel during his

guilty plea colloquy.  He claims that his counsel was ineffective for failing to inform him of the

elements of the crimes to which he was pleading guilty, including the intent element of robbery,

and the subsection of the robbery statute to which he was pleading, and for failing to describe the

weapon which formed the basis of the Uniform Firearms Act charge.  See Petition, at 7-8;

Motion to Amend, at 7-24.  Catanch also claims that counsel’s ineffectiveness rendered his guilty

plead unintelligent and thus invalid.  See id.

A petitioner such as Catanch “who pleads guilty upon the advice of counsel ‘may only

attack the voluntary and intelligent character of the guilty plea by showing that the advice he

received from counsel was not within’” “the range of competence demanded of attorneys in

criminal cases.”  Hill v. Lockhart, 474 U.S. 52, 56-57 (1985) (quoting McMann v. Richardson,

397 U.S. 759, 771 (1970)).  To sustain a claim for ineffective assistance of counsel under the

Sixth Amendment, Catanch must show that his counsel’s performance was objectively deficient

and that this deficient performance prejudiced his defense.  See Strickland v. Washington, 466

U.S. 668, 687 (1984).  In evaluating whether counsel’s performance was deficient, “the court

must defer to counsel’s tactical decisions, avoid “the distorting effects of hindsight” and give

counsel the benefit of a strong presumption of reasonableness.  See id. at 689; Government of the

Virgin Islands v. Weatherwax, 77 F.3d 1425, 1431 (3d Cir.), cert. denied, 519 U.S. 1020 (1996). 

When challenging counsel’s effectiveness in the context of a guilty plea, the petitioner, in order



10  In Pennsylvania, “[a] person is guilty of robbery if, in the course of committing a theft,
he: (i) inflicts serious bodily injury upon another; (ii) threatens another with or intentionally puts
him in fear of immediate serious bodily injury; (iii) commits or threatens immediately to commit
any felony of the first or second degree; (iv) inflicts bodily injury upon another or threatens
another with or intentionally puts him in fear of immediate bodily injury; or (v) physically takes
or removes property from the person of another by force however slight.”  18 Pa. Cons. Stat.
Ann. § 3701 (a)(1) (West 1983).  The statute also provides that actions occurring “in an attempt
to commit theft” occur “in the course of committing a theft.”  18 Pa. Cons. Stat. Ann. § 3701
(a)(2) (West 1983).
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to satisfy Strickland’s prejudice requirement, “must show that there is a reasonable probability

that, but for counsel’s errors, he would not have pleaded guilty and would have insisted on going

to trial.”  Hill, 474 U.S. at 59.

Catanch claims that if he had been fully informed of the elements of the charges to which

he plead, he never would have done so, and would instead have insisted on going to trial.  See

Motion to Amend, at 3.  He has thus, arguably, alleged that he suffered prejudice as a result of

his counsel’s actions, so the court will begin to analyze Catanch’s claims by ascertaining whether

his counsel’s performance was deficient.

A. Elements of the Crime of Robbery

Catanch plead nolo contendere to two counts of robbery.10  He contends that his trial

counsel was ineffective for failing to inform him to which section of the robbery statute he was

pleading, and for failing to describe the specific intent required in “attempted theft” robbery.  To

be constitutionally adequate, a guilty plea must be entered “voluntarily and intelligently.” 

Bousley v. United States, 118 S. Ct. 1604, 1609 (1998).  In other words, the defendant must

receive “real notice of the true nature of the charge against him, the first and most universally

recognized requirement of due process.”  Id. (citing Smith v. O’Grady, 312 U.S. 329, 334

(1941)).  A defendant’s plea is valid when it is a “voluntary and intelligent choice among the



11  In his amended habeas petition, Catanch raises the new claim that his plea was not
voluntary because it was coerced by his counsel’s threats or promises.  See Pleading filed on
January 7, 1999, at 1-10.  As discussed above, this claim was not presented to the state courts and
is thus, procedurally defaulted and will not be discussed on its merits.  See supra, pt. I.A.

18

alternative courses of action open to the defendant.”  Parke v. Raley, 506 U.S. 20, 28-29 (1992)

(citing North Carolina v. Alford, 400 U.S. 25, 31 (1970)).

Catanch first claims that his plea was not intelligent11 because he was not informed that

the government, in order to convict him of robbery, must demonstrate that he had the specific

intent to commit theft.  See Motion to Amend, at 7-9, 11-16.  The state courts reached the merits

of this claim, and rejected it.  See Catanch IV, slip op. at 5-6; Catanch III, slip op. at 6-9. 

Accordingly, Catanch must demonstrate that the state courts’ decisions were “contrary to, or

involved an unreasonable application of, clearly established Federal law, as determined by the

Supreme Court of the United States; or . . . resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence presented in the State court

proceeding.”  28 U.S.C. § 2254 (d) (Supp. 1999).  He has made no attempt to present evidence

that the state courts made erroneous factual determinations.  See 28 U.S.C. § 2254 (e) (Supp.

1999).

Contrary to Catanch’s assertions, the state courts correctly applied the standards

established by relevant federal precedent and reasonably determined that Catanch was adequately

informed of the intent required by the robbery statute.  Before entering his nolo contendere plea,

the prosecutor informed Catanch that the robbery victims would testify that he pointed a gun at

them, told them “this was a stick-up, no body move” and demanded money.  Tr. at 15.  Catanch

affirmed that he understood that the witnesses would so testify if the case went to trial.  See Tr. at
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18.  Also, before entering his plea, Catanch’s counsel told him that

to make out the charge of robbery, as a felony of the first degree, the District
Attorney would first have to prove that during the course of committing a theft,
that means an attempted theft, the actual theft, or a flight thereafter, stealing
something or trying to steal something, that you either threatened a person with
serious eminent [sic] bodily injury or that you did actually cause serious bodily
injury.

Tr. at 8.  Catanch again replied that he understood.  See id.  Catanch’s counsel, though not

specifically informing Catanch that he had to have the specific intent to commit attempted theft,

told him that the government must prove that he was “trying to steal something.”  See 18 Pa.

Cons. Stat. Ann. § 901 (a) (West 1998) (discussing intent requirements for attempt crimes).  As

“trying” to commit theft is the same as “intending” to commit theft, Catanch was adequately

informed of the intent required by the robbery statute.  See 18 Pa. Cons. Stat. Ann. § 302 (b)(1)(i)

(West 1998) (explaining that a person acts intentionally when it is his “conscious object to

engage” in that act); Webster’s Third New Int’l Dictionary 2457 (1981) (defining “try” as “to

make an attempt to achieve something or carry out some action”).  Catanch’s affirmative

responses to his counsel’s questions also indicate that he understood the elements of the robbery

statute to which he was pleading.  There is thus no basis on which the court may conclude that

Catanch’s plea was unintelligent because he did not know of the intent required for robbery.

Catanch argues that his counsel was required to inform him that the government would

have to prove that, at the time of the attempted theft, he was “in full possession of his mental

capabilities.”  Motion to Amend, at 8, 9 (quoting Commonwealth v. White, 440 A.2d 1198, 1201

(Pa. Super. Ct. 1982)).  Though White recognizes that a defendant is adequately informed of the

elements of robbery when the court described his crime as “the attempt to take property from



20

another by putting them in fear and by use of force, and at the time of the attempt the person

doing so is in full possession of his mental capabilities,” the court did not hold that such an

instruction was always required.  Id.  As discussed above, the instruction which Catanch

received, in combination with the facts described by the prosecutor, adequately informed him of

the intent element of robbery.  See id. (noting that “factual context related by the court clearly

indicates the essential elements of the crime”).  Thus, even if the court were to accept that

Catanch’s counsel gave an instruction on the elements of robbery contrary to that required by

state law, he has not demonstrated that the erroneous instruction violated his federal

constitutional rights because his plea was nonetheless intelligent.

Catanch next contends that his plea was unintelligent because he was not told to which

subsection of the robbery statute he was pleading.  See Motion to Amend, at 7-8.  The state

courts also rejected this argument.  See Catanch IV, slip op. at 6-7.  Catanch has not

demonstrated that his counsel’s description of the crime of robbery, combined with the

prosecutor’s offer of proof, failed to inform him of the subsection of the robbery statute to which

he was pleading.  Catanch’s counsel told him that the government would have to prove that he

“either threatened a person with serious eminent [sic] bodily injury or that [he] did actually cause

serious bodily injury.”  Tr. at 8.  This language is nearly identical to the statutory description of

the crime, which provides that the defendant is guilty if he “threatens another with or

intentionally puts him in fear of immediate serious bodily injury.”  18 Pa. Cons. Stat. Ann. §

3701 (a)(1) (West 1983).  There is thus no basis on which I could conclude that the state court’s

denial of Catanch’s claim was an “unreasonable determination of the facts in light of the

evidence presented in the State court proceeding.”  28 U.S.C. § 2254 (d).  Because Catanch has
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not demonstrated that his plea to the robbery counts was unintelligent, he has not demonstrated

that his counsel’s performance during his plea colloquy was deficient.  Catanch’s claim that his

counsel was ineffective with respect to his robbery pleas is therefore denied.

B. Weapon Used in Violation of Uniform Firearms Act

Catanch entered a nolo contendere plea to one count of violating the Uniform Firearms

Act, 18 Pa. Cons. Stat. Ann. § 6108 (West 1983).  In his amended petition, Catanch claims that

his counsel was ineffective for failing to identify, during his plea colloquy, the weapon that

formed the basis of the Uniform Firearms Act charge to which he plead.  See Motion to Amend,

at 18-20.  The state courts considered the merits of this claim and rejected it.  See Catanch IV,

slip op., at 7-8.  As with Catanch’s allegations concerning his colloquy on the robbery charges,

he has made no attempt to present evidence that the state courts made erroneous factual

determinations.  See 28 U.S.C. § 2254 (e) (Supp. 1999).  Moreover, a review of the record

demonstrates that the state courts correctly applied the standards established by relevant federal

precedent and reasonably determined that Catanch was adequately informed of the weapon which

formed the basis of the firearms charge and plea.  

During his plea colloquy, Catanch’s counsel questioned him as follows.

Q: Do you understand to make out the charge of violating the Uniform
Firearms Act 6108, the Commonwealth would have to prove that you did
carry or possess under your control a shotgun or rifle on the streets of
Philadelphia.  Do you understand that?

A: Yes, sir.

Tr. at 8.  While discussing the possible sentence that Catanch may receive, his counsel also asked

him whether he understood “that on the robbery charges they were committed by use of a

firearm, the court would have no discretion and would have to impose a minimum sentence of at



12  The statute makes it a crime to “carry a firearm, rifle or shotgun at any time upon the
public streets or upon any public property in a city of the first class” without a license.  18 Pa.
Cons. Stat. Ann. § 6108 (West 1983).
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least five to ten years in jail.”  Tr. at 11.  Catanch said that he understood.  See id.  Later in the

colloquy, the prosecutor also informed Catanch that police recovered the gun he used during the

robbery and would identify it as a “.38 caliber revolver with the barrel sawed off.”  Tr. at 17.

Catanch asserts that because his counsel omitted one word, “firearm,” from his

description of the elements of § 6108, and because the gun he used was a firearm, rather than a

rifle or shotgun, that his plea to the Uniform Firearms Act charge was unintelligent.12 See

Motion to Amend, at 18.  Though counsel clearly committed an error when omitting the word

“firearm” from his recitation of the statutory elements, this error, taken in context of the

prosecution’s proffer and counsel later statement about a robbery “committed by use of a

firearm,” does not render Catanch’s plea unintelligent.  See Hill v. Beyer, 62 F.3d 474, 481 (3d

Cir. 1995) (considering the totality of the circumstances surrounding a guilty plea to determine if

the plea is voluntary and intelligent); Heiser v. Ryan, 951 F.2d 559, 564 (3d Cir. 1991) (same). 

Because Catanch knew that he was pleading guilty to using a .38 caliber revolver during a

robbery, his plea was intelligent.  As Catanch entered a voluntary and intelligent plea, his counsel

performed within the “range of competence demanded of attorneys in criminal cases” and was

not constitutionally ineffective.  Hill, 474 U.S. at 56-57.  Catanch’s claim based on the

ineffectiveness of his counsel in failing to identify the weapon forming the basis of his Uniform

Firearms Act plea is thus denied.

CONCLUSION

Catanch has procedurally defaulted a number of the claims raised in his original and
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amended habeas petitions and has failed to demonstrate that his procedural default should be

excused to allow me to reach the merits of these claims.  With respect to the ineffective

assistance of counsel claims which he exhausted in the state courts, Catanch has also failed to

demonstrate that his counsel’s performance was deficient.  His petition for a writ of habeas

corpus is therefore denied.

An appropriate order follows.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

AARON L. CATANCH : CIVIL ACTION
:

v. :
:

DAVID LARKINS, et al. : NO. 98-85

ORDER

AND NOW, this 23rd day of July, 1999, after careful and independent consideration of

petitioner's application for a writ of habeas corpus under 18 U.S.C. § 2254, and after review of

the Report and Recommendation of United States Magistrate Judge Welsh, the objections

thereto, the amended petition for a writ of habeas corpus, and the government’s response, IT IS

ORDERED that:

(1) the Report and Recommendation is APPROVED and ADOPTED; and

(2)  the application for a writ of habeas corpus and the amended petition for a writ of

habeas corpus are DENIED.

As there has been no substantial showing of the denial of a constitutional right, a

certificate of appealability is DENIED.

_________________________________
William H. Yohn, Jr., J.


