IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGELI NE G GAG.I OTl and : ClVIL ACTI ON
ANTHONY GAGLI OTI :

V.
THOVAS J. CUWMM NGS
BELLMAVWR BOROUGH :
ELEANCR M BELL : NO 99-1898

VEMORANDUM

Dal zel I, J. July 20, 1999
This diversity action, involving a three-car

aut onobil e accident with drivers fromthree states, presents

a difficult choice of |aw problem The case law instructs

that we nust apply the state lawas if we were a state court,

see Erie Railroad v. Tonpkins 304 U. S. 64 (1938),

Instructional Systenms, Inc. v. Conputer CurriculumCorp., 35

F.3d 813, 823 (3d CGr. 1994), and this includes the forum
state’s choice of law rules, here Pennsylvania s. See

Kl axson Co. v. Stentor Elec. Mg. Co., 313 U S. 487 (1941),

Conpagni e des Bauxites de @i nee v. Argonaut-M dwest Ins.

Co., 880 F.2d 685 (3d Gir. 1989).

The facts relevant to our choice of law inquiry are
not in dispute. The accident happened on April 3, 1997 in
Upper Chi chester Townshi p, Del aware County, Pennsyl vani a.
Plaintiff Angeline Gaglioti (“Gaglioti”), a domciliary of
Pennsyl vani a, all eges she was injured in the accident because
of the negligence of defendant Thomas J. Cumm ngs
(“Cumm ngs”), a New Jersey domciliary, and defendant Marie

Bell (“Bell”), a domciliary of Delaware. Cunm ngs, a



firefighter for defendant Bell maw Borough (“Bellmaw”) in
Canden County, New Jersey, was at the tinme of the accident
driving a Bell maw Fire Departnent vehicle and was acting in
the scope of his enploynment to retrieve a piece of equipnent
for the Bell maw Fire Departnent from sonewhere in
Pennsyl vania. Bellmaw is providing Cunmngs wth a defense
and indemification in this matter. Bellmaw is a nunici pal
public entity funded solely by New Jersey tax dollars,
derives no business in Pennsylvania, and conducts its
busi ness in New Jersey.*

Def endants Cunm ngs and Bel | mraw now nove to
dism ss the conplaint for |ack of subject matter jurisdiction
because they contend that when we apply Pennsyl vani a choice
of law rules to this case, we nust honor the limted
sovereign immunity granted to Bell mawr and Cumm ngs under the
New Jersey Tort Clains Act, see N.J. Stat. Ann. 8§ 59:1-1, et.
seq., which would require dismssal of the conplaint wthout
prejudice to plaintiffs’ right to refile the case in New

Jersey. See Flanmer v. New Jersey Transit Bus Operations,

Inc., 607 A 2d 260, 264-65 & n.4 (Pa. Super. 1992).
The Pennsyl vani a Superior Court has tw ce addressed
the application of the New Jersey Tort C ains Act against a

Pennsyl vania plaintiff. See Flanmer, 607 A 2d 260, and

! Nothing in the record suggests that Cunmings or
ot her Bell mawr Fire Departnent enployees regularly go into
Pennsyl vania to retrieve equi pnent or for any other purpose.
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Laconis v. Burlington County Bridge Commin, 583 A 2d 1218

(Pa. Super. 1990). At the outset, we note that a limted
doctrine of sovereign imunity as enbodied in the New Jersey
Tort Clains Act is not repugnant to the public policy of

Pennsyl vania. See Flaner, 607 A 2d at 263. Accordingly, we

turn to the well-established Restatenent (Second)? choice of
| aw principles applied in Laconis and Flanmer to determ ne
whi ch state, Pennsylvania or New Jersey, has the nost

significant relationship to this case:

> Restatement (Second) of Conflicts of Laws 8§ 145,
146, adopted in Giffith v. United Air Lines, Inc., 416 Pa.
1, 203 A . 2d 796 (1964).




Under principles of comty, the rights and
liabilities of the parties with respect to a
tort action are determ ned by the | aw of the
state which has the nobst significant
relationship to the occurrence and the
parties. The follow ng contacts, which are to
be applied qualitatively rather than
guantitatively under the case |law, that are
taken into account in determ ning which state
| aw applies: the place where the injury
occurred; the place where the conduct causing
the injury occurred; the domcile,

resi dence, nationality, place of

i ncorporation, and place of business of the
parties; and the place where the relationship
between the parties is centered.

Furthernore, in an action for personal
injuries, the law of the state where the
injury occurred normally determ nes the
rights and liabilities of the parties, unless
anot her state, applying the contacts test,
has a nore significant relationship to the
occurrence and parties.

Laconis, 583 A 2d at 1222-23 (citations omtted).

In Laconis, the Superior Court applied these
principles to reach the conclusion that Pennsyl vania had the
nore significant relationship in a case where the plaintiff,
a citizen of Pennsylvania, was injured by a tort that
occurred in Pennsylvania and the defendant was a county
bri dge comm ssion incorporated in New Jersey, but which
necessarily conducted a significant portion of its business
i n Pennsyl vania and was not funded by any New Jersey tax

noney. See Laconis, 583 A 2d at 1222. Based upon these

facts, the Superior Court concluded that the trial court was
not required to afford the defendant inmmunity under the New

Jersey Tort Clains Act. See id.



In Flaner, another panel of the Superior Court
reached the opposite conclusion in a case involving Penn-
sylvania plaintiffs where the tort occurred in New Jersey
and the defendant was a New Jersey public entity which
received a significant portion of its operating budget from
New Jersey tax dollars and conducted nost of its business in

New Jersey. See Flaner, 607 A 2d at 264-65. In Flaner, the

court concluded that New Jersey had the nore significant
rel ationship and, therefore, that the trial court properly
af forded the defendant inmunity under the New Jersey Tort
Clainms Act and properly dismssed the case. See id.

Wiile the Gagliotis’ case appears to fall between
Laconis and Flaner, upon a careful review of the record we
find that New Jersey has the nore significant relationship. ?

Al t hough the accident here occurred in Pennsyl vania, and

® W note, not at all parenthetically, that alnost a
year ago we addressed this very issue in virtually the sane
case in which Bell (of Delaware) sued Cunm ngs (of New
Jersey). The Gagliotis were not parties to that case. See
Bell v. CQummings, Cv. No. 98-1543 (E.D. Pa. Aug. 7, 1998).
In that case, we also reached the concl usion that New Jersey
had the nore significant relationship because the only
connection that Pennsylvania had to the case was the fortuity
that the accident occurred in Pennsylvania. W held that
whi |l e Pennsyl vania has an interest in regulating the safety
of its streets and highways -- an interest that every state
shares -- New Jersey had the nore significant relationship
because Cumm ngs was present in Pennsylvania only to retrieve
a piece of equipnment for the Bell maw Fire Departnent,
Bel | mawr was i ndemmi fying Cunm ngs in the lawsuit, Bell maw
is funded solely by New Jersey tax dollars, and Bell maw does
not conduct any business in Pennsylvania. That case settled
while on appeal. See Stipulation of D smssal Pursuant to
F.RAP. 42(b), Bell v. Cumm ngs, No. 98-1772 (3d Cir. Dec.
30, 1998).




Pennsyl vania has an interest in regulating the safety of its
streets and highways as well as in protecting its citizens
against tortious acts, we find that the principles of comty
-- e.qg., to foster cooperation, pronote harnony, and to
buil d goodwi I | -- support our decision to apply New Jersey

law in this case. See, e.q., Lee v. MIller County of Ark.,

800 F.2d 1372, 1375-79 (5th G r. 1986) (applying a comty
anal ysis and holding that an Arkansas county was i nmmune from
[iability in Texas for an accident that occurred in Texas
because failure to recogni ze Arkansas sovereign i nmunity
| aws could lead to a breakdown in communi cation between the
two states and unwi | lingness to share equi pnent and
personnel as part of a joint civil defense project).

The New Jersey Tort Clains Act, like its
Pennsyl vani a counterpart, enables injured persons to sue New

Jersey governnental entities for damages under limted

“1t will be recalled that contacts in Pennsyl vania
choice of law analysis “are to be applied qualitatively
rather than quantitatively,” Laconis, 583 A 2d at 1222-23.
Wil e quantitatively Pennsylvania has nore of a connection to
the facts of this case (e.qg., Pennsylvania is the place where
the injury occurred, Pennsylvania is the place where the
conduct causing the injury occurred, and Pennsylvania is the
pl ace where the plaintiff is domciled), we believe that
gualitatively New Jersey has a nore significant relationship
(e.qg., Bellmaw is a municipal public entity funded solely by
the tax dollars of New Jersey citizens, Bell maw derives no
busi ness in Pennsyl vani a, Bell maw apparently conducts all of
its business in New Jersey, and had the accident occurred in
New Jersey the New Jersey Tort C ains Act unquestionably
woul d have applied).




circunstances. If we do not honor the Iimtations inposed
under the New Jersey Tort Clains Act, and instead put a
Pennsyl vania citizen's interests ahead of the interests of
comty, we believe that there is a risk that our sister
states -- six of whom border the Commonwealth -- woul d not
respect simlar Pennsylvania |aws. ®

Accordi ngly, because we find that New Jersey’s
nore significant public interest trunps Pennsylvania' s
interests here, we will apply the New Jersey Tort C ains
Act, and, therefore, dismss this case agai nst defendants
Cunmi ngs and Bel | mawr . °

As our conclusion is, however, nothing nore than

an Erie/ Kl axon guess in the absence of controlling authority

fromthe Pennsyl vania Suprene Court, we are well aware of
the peril Judge Sloviter has el sewhere identified. See

Dol ores K. Sloviter, A Federal Judge Views Diversity

Jurisdiction Through the Lens of Federalism, 78 Va. L. Rev.

1671, 1679-81 n.53 (1992) (discussing the difficulty of

maki ng “Eri e guesses” and citing specific cases where

> For exanple, if a Philadel phia police officer
chased a fleeing crimnal into New Jersey and accidentally
struck innocent third parties, under the Pennsylvania
Political Subdivision Tort Clains Act the officer’s potenti al
l[iability would be limted to $500, 000. See 42 Pa. Cons.
Stat. Ann. 8§ 8553. In New Jersey, however, there would
apparently be no such cap on damages.

® Qur dismissal as to defendants Cunmings and
Bel lmawr is without prejudice to plaintiffs’ right to refile
the case in New Jersey. See Flaner, 607 A 2d at 264- 65.
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federal predictions of state suprenme courts’ rulings proved
wrong). That peril is magnified here where two panels of
t he Superior Court have rendered anal yses that would lead to
opposite conclusions on these facts. There is, therefore,
anpl e basis for concluding that “there is substantial ground
for difference of opinion” on this point within the neaning
of 28 U.S.C. § 1292(b). "’

We are al so m ndful that the Pennsylvania Suprene
Court has for this year only afforded our Court of Appeals
an avenue for definitive resolution of this inportant
guesti on of Pennsylvania public policy, and that is to
certify to that tribunal inportant questions of Pennsylvani a

law |i ke that at issue here. See Rules Regarding

Certification of Questions of Law, reprinted in Pennsylvania

Rul es of Court 727-28 (West 1999).

We therefore certify the follow ng question for
appel l ate review pursuant to 28 U S.C. § 1292(Db):

Wul d Pennsyl vania courts afford a New
Jersey nunicipality and its agent the
protection of the New Jersey Tort C ains
Act in an action arising frominjury to

" Qur decision here is not a final order as the
diversity case between plaintiffs and defendant Bell remains
with us. W believe the imedi ate appeal fromthis order
neverthel ess “my materially advance the ultimte term nation
of the litigation” because it will resolve whether plaintiffs
must fight a two-front litigation -- with attendant
duplicative efforts and possi bly inconsistent adjudications
that inevitably would delay final resolution of this episode
-- or a one-front case.



a Pennsylvania citizen at a Pennsyl vani a
site?

An Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANGELI NE G GAG.I OTl  and : ClVIL ACTI ON
ANTHONY GAGLI OTI :

V.
THOVAS J. CUWM NGS
BELLMAVWR BOROUGH :
ELEANOR M BELL : NO. 99-1898
ORDER

AND NOW this 20th day of July, 1999, upon
consi deration of defendants Thomas J. Cunm ngs and Bel | maw
Borough’s notion to dism ss for |ack of subject matter
jurisdiction, and plaintiffs’ response thereto, and
defendants’ reply thereto, and for the reasons stated in the
acconpanyi ng nmenorandum it is hereby ORDERED t hat:

1. Def endant’s notion to dismss for |ack of
subject matter jurisdiction is GRANTED,

2. Plaintiffs' clains agai nst defendants Thonas
J. Cumm ngs and Bel | mraw Borough are DI SM SSED W THOUT
PREJUDI CE

3. We CERTIFY the follow ng question to the
United States Court of Appeals for the Third Grcuit:

Wbul d Pennsyl vania courts afford a New

Jersey nunicipality and its agent the

protection of the New Jersey Tort C ains

Act in an action arising frominjury to

a Pennsylvania citizen at a Pennsyl vani a

site?

4. The Cerk shall TRANSFER the renai ni ng open

portion of this case to the Cvil Suspense Docket until

further order of this Court.



BY THE COURT:

Stewart Dal zel |, J.



