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BECHTLE, J. JULY , 1999
Presently before the court is defendant Aramark Services,

Inc.'s (“Aramark”) Modtion for Judgnent on the Pl eadi ngs and

plaintiff Raynond McCul lums (“Plaintiff”) response thereto. For

the reasons set forth below, the court will deny the notion

BACKGROUND

On Novenber 5, 1998, Plaintiff commenced the instant action
by filing a Conplaint in which he alleges, anong other things,
t hat he was assaulted by defendant Keith Smth (“Smth”), an
enpl oyee of Aramark, thereby depriving himof his constitutional
rights in violation of 42 U S.C. § 1983. At the tinme of the
incident, Plaintiff was an inmate at the Curran-Fronmhold
Correctional Facility (“CFCF"). Pursuant to a contract wth the
City of Philadelphia (“Cty”), Aramark provided food services at
CFCF. (Aramark's Mot. Ex. B., Service Agreenent.) Aramark was
to “abide by any witten security policies, procedures, rules and
regul ati ons of the Philadel phia Prison System which [were] nade
known in advance to [it].” (Aramark's Mdt. Ex. B, Service
Agreenent § 2.7.) |In addition, the City agreed to supply Aramark

“Wth inmate workers in such nunbers and at such tines as



requested by [Aramark].” (Aramark's Mdt. Ex. B., Service
Agreenment § 3.9(c).)

The facts, according to Plaintiff's allegations in the
Conplaint, are as follows. On or about Decenber 12, 1996,
Plaintiff was assigned to kitchen duties at CFCF, under the
supervision of Smth. (Conpl. ¥ 10.) At approximately 7:00
p.m, Plaintiff commented to a group of judges touring the
kitchen facility that the food provided at the facility was not
enough. (Compl. T 11.) Imediately after this incident, Smth
sent Plaintiff on his dinner break. (Conpl. T 12.) Wen
Plaintiff returned to work, Smth assigned himto a cold packing
area in the kitchen facility. (Conpl. 1 13.) Smth then
unscrewed a handle froma scrub brush, brandished it in front of
Plaintiff and proceeded to hit Plaintiff with the handle in the
stomach. (Conpl. 99 14-15.) After hitting Plaintiff, Smth told
himto get up. (Conpl. 9 16.) Then Smth grabbed Plaintiff by
the shirt, lifted himand dropped him (Conpl. § 16.) Plaintiff
was taken by other inmates to the front office of the corrections
officers and Smth followed. (Conpl. § 17.) Wile in the
office, Smth explained that Plaintiff had been “tapped” with a
stick. (Conpl. ¥ 18.)

On February 23, 1999, Aranmark answered the Conplaint.
Aramark's Answer alleges that Plaintiff's Conplaint is barred
Wi th respect to Aramark because there was no state action as
required by 42 U.S.C. 8§ 1983 and because respondeat superi or
l[iability is not cognizable under 42 U S.C. § 1983. (Ans. 1 1,

2



First & Second Affirmative Defenses.) Aramark's instant notion

for judgnment on the pleadings raises these sane two issues.

1. LEGAL STANDARD

Under the Federal Rules of G vil Procedure, “[a]fter the
pl eadi ngs are closed but wthin such tinme as not to delay the
trial, any party may nove for judgnment on the pleadings.” Fed.
R GCv. P. 12(c). A notion for judgnent on the pleadings is
subject to the sane standard as a notion to dism ss pursuant to

Federal Rule of G vil Procedure 12(b)(6). DeBraun v. Meissner,

958 F. Supp. 227, 229 (E.D. Pa. 1997); Constitution Bank v.

D Marco, 815 F. Supp. 154, 157 (E.D. Pa. 1993). “Therefore,
viewing all the facts in a light nost favorable to the non-noving
party and accepting as true the allegations in that party's

pl eadi ngs and as false all controverted assertions of the novant,
the court may only grant the notion if it is beyond doubt that

t he non-novant can plead no facts that would support his claim

for relief.” Constitution Bank, 815 F. Supp. at 157 (citations
omtted).
[11. DI SCUSSI ON

The court will deny Aramark's notion. First, the court wl|l
address Aramark's state actor argunent. Second, The court w ||

address Aramark's respondeat superior argunent.



A. State Action

To state a claimunder 8§ 1983, “a plaintiff nust allege the
violation of a right secured by the Constitution and | aws of the
United States, and nust show that the all eged deprivation was
committed by a person acting under color of state law.” West v.
Atkins, 487 U S. 42, 48 (1988). A court nmay use several
approaches in determ ning whether state action is present. See

Lugar v. Ednondson Ol Co., 457 U S. 922, 939 (1982) (listing

approaches to state action analysis, including public function,
state conmpul sion, nexus and joint action tests). Under the public
function test, a private party acts under color of state |aw when
it performs a function or power “traditionally exclusively

reserved to the State.” Fl agg Bros. v. Brooks, 436 U.S. 149, 157

(1978); Jackson v. Metropolitan Edison Co., 419 U S. 345, 352

(1974). Plaintiff asserts that Aramark is a state actor because
it performed the public function of providing food and food-
rel ated services at CFCF.!

In West, the Suprene Court held that a physician, enployed
by the State of North Carolina pursuant to a contractual
agreenment to provide nedical services to state prison inmates,
acted under color of state |aw for purposes of § 1983 when

performng his duties in treating the plaintiff inmate's injury.

' Aramark attenpts to categorize Plaintiff's state action
argunent under the synbiotic relationship test, set forth in
Burton v. Wlmngton Parking Auth., 365 U S. 715, 725 (1951).
However, the court finds that the question of Aramark's status as
a state actor is nore fittingly anal yzed under the public
function test.




West, 487 U.S. at 54. The Court reasoned that the State's

constitutional obligation under the Ei ghth Arendnent to provide
adequat e nedical care to those whomit has incarcerated cones
fromthe fact that “'[a]Jn inmate nust rely on prison authorities
to treat his nedical needs; if the authorities fail to do so,

those needs will not be nmet.'” 1d. (quoting Estelle v. Ganble,

429 U.S. 97 (1976)). The court enphasized its holding that such
a physician could fairly be said to be a state actor by reasoning
that “[i]t is only those physicians authorized by the State to
whomthe inmate may turn.” 1d. at 55. Consequently, the court
held that “[c]ontracting out prison nedical care does not relieve
the State of its constitutional duty to provide nedical treatnent
to those in its custody, and it does not deprive the State's
prisoners of the nmeans to vindicate their Ei ghth Arendnent
rights.” 1d. at 56.

In the context of privately run prisons, courts have applied
the public function test and found that private contractors who
run prisons have acted under color of state |aw for purposes of 8§

1983. See Street v. Corrections Corp. of Am , 102 F.3d 810, 814

(6th Cr. 1996) (holding that private conpany perform ng function
of incarcerating inmates was acting under color of state | aw);

Kesler v. King, 29 F. Supp. 2d 356, 370-71 (S.D. Tex. 1998)

(sane); Gron v, Corrections Corp. of Am , 14 F. Supp. 2d 1245

1247-51 (D.N.M 1998) (holding that corrections officer who was
enpl oyed by private conpany that operated prison and who raped

i nmate, was state actor under § 1983); Blunel v. M/l ander, 919 F.
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Supp. 423, 426-27 (MD. Fla. 1996) (holding private contractor

that contracted with Florida county to run jail was state actor

for purposes of § 1983); Plain v. Flicker, 645 F. Supp. 898, 907
(D.N.J 1986) (stating that “if a state contracted with a private
corporation to run its prisons it would no doubt subject the

private prison authorities to 8 1983 suits under the public

function doctrine”); see also LeMdine v. New Horizons Ranch and
Center, 990 F. Supp. 498, 502-03 (N.D. Tex. 1998) (holding that
private conpany that contracted with state to assune state's
responsibility for care of troubled juveniles was state actor for
pur poses of § 1983 under public function analysis). ?

In I'ight of the above-nentioned relevant case |law, the court
finds that Plaintiff has sufficiently alleged facts which show
Aramark was acting under color of state |aw for purposes of 8§

1983. “The function of incarcerating people, whether done

2 In R chardson v. MKnight, 521 U S. 399 (1997), the
Suprenme Court held that enployees of a private prison nanagenent
firmare not entitled to qualified imunity fromsuit by
prisoners charging a violation of § 1983. 1d. at 401. However,
the Court declined to address whether the defendants were |iable
under 8§ 1983 even though they were enployed by a private firm
Id. at 413 (stating that “it is for the District Court to
det erm ne whether, under this Court's decision in Lugar v.
Ednondson QI Co., 457 U S. 922 (1982), defendants actually acted
"“under color of state law ”). Since R chardson, several courts
have held that private conpani es who provide services in prison
facilities are state actors for purposes of § 1983. Kesler, 29
F. Supp. at 370-71; Gron, 14 F. Supp. 2d at 1247-51; Nelson v.
Prison Health Servs., 991 F. Supp. 1452, 1463 (M D. Fla. 1997).
The instant notion before the court raises only a question of
whet her Aramark was acting under color of state |aw for purposes
of 8 1983 and not whether it is entitled to qualified imunity.
Thus, Richardson is irrelevant to the court's state action
anal ysi s.




publicly or privately, is the exclusive prerogative of the
state.” Gron, 14 F. Supp. at 1249. Providing food service,
i ke nmedical care, to those incarcerated people is one part of

t he governnment function of incarceration. See Farner v. Brennan,

511 U. S. 825, 832 (1994) (holding that Ei ghth Amendnent inposes
duties on prison officials to provide humane conditions of
confinenent, including duty to “ensure that inmates receive
adequate food”). Thus, the Gty of Philadel phia had a duty to
provi de food service to i nmates housed at CFCF. (Aramark's Mot.
Ex. B., Service Agreenent (stating that City has obligation to
provide all food service to persons who are inmates of City
correctional facilities).) Aramark entered into a contract with
the Gty of Phil adel phia to provide such food services at CFCF.
Plaintiff was then assigned to kitchen duty, under the

supervi sion of Aramark's enployee, Smth, and was subsequently
assaulted. (Conpl. 1Y 10 & 15.) The court finds that Aramark
acted under color of state |aw for purposes of § 1983 by
perform ng the traditional governnment function of providing food
service at a prison. See Gron 14 F. Supp. 2d at 1249 (stating
that “[i]f a state governnent nust satisfy certain constitutiona
obligations when carrying out its functions, it cannot avoid

t hose obligations and deprive individuals of their
constitutionally protected rights by del egati ng gover nnent al

functions to the private sector”).



B. Respondeat Superi or

The doctrine of respondeat superior may not be enployed to

inpose 8§ 1983 liability. Monell v. Departnent of Soc. Servs.,
436 U.S. 658, 691 (1978); Blanche Road Corp. v. Bensal em

Townshi p, 57 F.3d 253, 263 (3d Cir. 1995). Aramark asserts that,
assumng the of truth Plaintiff's allegations against Smth,
Plaintiff could still not maintain an action against Smth's

enpl oyer, Aramark. However, Plaintiff's Conplaint does not seek
to inpose liability upon Aramark through a respondeat superior
theory. |Instead, Plaintiff seeks to inpose direct liability upon
Aramark, through its associated policies or custons which were
allegedly violative of Plaintiff's constitutional rights. The
Conpl aint states that “Defendant[] Aramark . . . as a matter of
policy or practice, [has], wth deliberate indifference to the
rights of inmates, failed to adequately discipline, train,
supervi se and/ or otherw se direct enployees . . . concerning the
rights of inmates, thereby causing defendants in this case to
engage in the unl awful conduct described herein.” (Conpl. ¥ 33.)
See Gty of Canton v. Harris, 489 U S. 378, 388 (1989) (stating

that state actor “can be |iable under § 1983 for inadequate
training of its enployees”); Mpnell, 436 U. S. at 690-91 (1978)
(discussing inposition of 8 1983 liability on state actors when a

custom or policy causes injury).



V. CONCLUSI ON

For the foregoing reasons, the court will deny Aramark's
not i on.

An appropriate Order follows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND McCULLUM : ClVIL ACTI ON
V. '
CI TY OF PH LADELPHI A, et al. : NO. 98-5858
ORDER
AND NOW TO WT, this day of July, 1999, upon

consi deration of defendant Aramark Services, Inc.'s Mtion for
Judgnent on the Pl eadings and plaintiff Raynond McCul | um s
response thereto, IT IS ORDERED that said notion is DEN ED

LOU S C. BECHTLE, J.



