IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES : CRIM NAL ACTI ON
V.
NADEEM KHALI L . NO. 95-577-01

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. June 30, 1999

Petitioner Nadeem Khalil has filed a petition for wit of
habeas corpus under 28 U S.C. § 2255. His petition alleges that
he was deni ed effective assistance of counsel at his sentencing.
Because the petitioner's counsel was not ineffective, his
petition will be deni ed.

I. FACTS

On April 10, 1996, on the eve of trial, Nadeem Khal i
("Khalil") entered a plea of guilty to conspiracy, copyright
infringenment, trafficking in counterfeit |abels, and noney
| aundering. Khalil and his codefendants mass- produced
counterfeit audio cassette recordings of releases by perforners
of popular music. They infringed the copyrights of the
performers and used the proceeds fromsales to expand their
oper ati ons.

After Khalil entered his guilty plea, this court ordered a
Pre- Sentence I nvestigation Report ("PSI") prepared by the United
States Probation O ficer before Khalil's sentencing hearing. The
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PSI di scussed the application of the relevant United States

Sent enci ng Qui delines ("Sentencing Guidelines" or "US.S.G")!to
Khalil's sentence. At the sentencing hearing, the attorneys for
the Governnment and for Khalil stated they had read the PSI and
had no objection to it. Khalil also stated he had read and
reviewed the PSI with his attorney and had no objection to it.
The court then granted the Governnent's notion for a downward
departure under U S. S.G § 5K1.1.

In the PSI, the Probation O ficer consolidated all the

nmoney- | aundering counts into one "group"” under U S.S.G 88 3D1. 2-
.4 and all the copyright-infringenent and trafficking-in-
counterfeit-labels counts into another "group." The Base O fense
Level ("BOL") for the noney-laundering group, violations of 18
U.S.C. § 1956(a)(1)(A) (i), was 23. U.S.S.G § 2S1.1(a)(1). Five
| evel s were added because the total anount |aundered
(%1, 004, 845. 72) exceeded $1 million but not $2 mllion.
8§ 2S1.1(b)(2)(F). There was an additional four-Ilevel increase
for Khalil's role as | eader or organi zer of the crimnal
activity. 8 3Bl.1(a). The Adjusted O fense Level ("AOL") for
t he noney-| aunderi ng counts was 32.

The BOL for the copyright-infringenent/trafficking-in-

counterfeit-labels group was 6. 8§ 2B5.3(a). There was an

L' Al'l references to the Sentencing Quidelines are to the
gui delines effective Novenber 1, 1995, the guidelines in effect
at the time of Khalil’s sentencing.
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i ncrease of 15 levels because the total |oss (estimted at

$19, 351, 700) exceeded $10 million but not $20 mllion. U S S G
8 2F1.1(b)(1)(P). Four nore |evels were added because of
Khalil's role in the offense. U S S. G 8§ 3Bl.1(a). The ACL for
this group was 25.

Because the noney-| aundering group had the higher AQL, it is
considered the AOL for the entire offense. One nore |evel was
added to reach the Conbined Ofense Level ("COL") of 33.

US S G 8 3DL.4. This figure was reduced by two | evels for
Khalil's acceptance of responsibility. 8 3El.1(a). Khalil's
Total O fense Level ("TOL") was 31.

Khalil's Crimnal H story Category was |I. For a TCOL of 31,
this presunes a sentence range of 108 to 135 nonths. The court
granted a downward departure of 5 offense levels, U S S G
8 5K1.1, and sentenced Khalil to a termof 72 nonths in prison.

Khal il contends he was denied effective assistance of
counsel at sentencing because: (a) counsel failed to request
t hat sentencing be based solely on the copyright-
infringenment/trafficking-in-counterfeit-|abels violations because
t he noney-Il aundering violations do not fall within the
"heartl and" of noney-laundering offenses; Khalil contends this
woul d reduce his AOL to 25 and elimnate the one | evel added
under U.S.S.G 8§ 3Dl.4, resulting in a TOL of 23, not 31; (b)

counsel failed to request a downward departure to counteract the



Government' s mani pul ati on of the indictnment in charging noney

| aundering as a separate offense; Khalil's contention is
identical to (a) above; (c) counsel failed to object to the
separate grouping of the copyright-infringenent/trafficking-in-
counterfeit-labels offenses and the noney-|aundering offenses and
to request that all of them be grouped together; this would have
reduced his sentence by the one |l evel added under U S. S.G 8§
3D1.4; (d) counsel failed to request a further one-|Ievel
reduction for tinely acceptance of responsibility under U S. S G
8§ 3E1.1(b)(1); (e) counsel failed to challenge the PSI's

cal cul ation of |aundered funds and argue the total did not exceed
$1 mllion; this would have |Iowered Khalil's offense by one

| evel .

The Governnment argues errors in sentence cal cul ati on under
the Sentencing Cuidelines do not constitute a violation of due
process sufficiently serious to warrant relief under 28 U S. C
§ 2255. Sentencing errors normally neither pose a jurisdictional
or constitutional problemnor create "a fundanental defect which
inherently results in a conplete m scarriage of justice," but
petitioner asserts specific instances of sentencing
m scal cul ati ons due to ineffective assistance of counsel.
| neffective assi stance of counsel is a constitutional claim
wei ghty enough to require, when proven, 8 2255 relief. HIl V.

United States, 368 U. S. 424, 428 (1962). See U.S. Const. anend.




VI; Strickland v. Washington, 466 U S. 668 (1984). \Wen raised

for habeas review, a constitutional error in trial proceedings
Wll result in setting aside a judgnent if it had a "substanti al
and injurious effect or influence" in determ ning the outconme of

the proceedings. Brecht v. Abrahanson, 507 U S. 619, 638 (1993).

If an error is not so serious, it will be considered harm ess and
w Il not upset the outcone of the prior proceedi ngs.

The Governnent al so contends Khalil's clains are
procedurally defaulted. Khalil was unable to raise the question
of ineffective assistance of counsel on direct appeal because the
attorney he now all eges was ineffective at sentencing was al so
his appellate counsel. “This court has clearly established that
a defendant nust raise ineffective assistance of counsel in a
col | ateral proceeding under 28 U.S.C. 8§ 2255 in order that the
district court may create a sufficient record for review”

&overnnment of the Virgin Islands v. Forte, 806 F.2d 73, 77 (3d

Cr. 1986) (refusing to address a claimof ineffective assistance
of counsel on direct appeal and holding coll ateral proceedings
the only avenue for such clain). “Because these clains could not
have been raised in that appeal, they are properly before the

court inthis 28 U S.C. § 2255 action.” See United States v.

Manni no, Nos. CRIM 89-003-02, CRI M 89-003-04, 1998 W. 376030, at
*6 (E.D. Pa. July 2, 1998) (allowing clains of ineffective

counsel to proceed under a § 2255 notion).



Finally, the Government disputes each alleged instance of

i neffective assistance of counsel.
1. DI SCUSSI ON

The Sixth Amendnent to the United States Constitution
guarantees that "[i]n all crimnal prosecutions, the accused
shall enjoy the right . . . to have the Assistance of Counsel for
his defence.” U S. Const. anend. VI. The Suprene Court has held
"the right to counsel is the right to the effective assistance of

counsel ." Strickland v. Washi ngton, 466 U S. 668, 686 (1984).

Counsel's performance is deficient if it falls "outside the w de
range of professionally conpetent assistance.” |1d. at 690.
Counsel ' s deficient performance nust al so have prejudiced the
accused. 1d. at 687. Counsel's deficiency results in prejudice
if "there is a reasonable probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have

been different." 1d. at 694. See also United States v. Headl ey,

923 F.2d 1079, 1083 (3d G r. 1991) (iterating the Strickl and

standard and hol ding defendant's trial counsel ineffective for
failing to request a downward departure in sentencing due to
defendant's mninmal participation in a drug distribution schene).
"[Clounsel is strongly presuned to have rendered adequate

assi stance and made all significant decisions in the exercise of

reasonabl e professional judgnment." Strickland, 466 U S. at 695.

Khal il has been unable to denonstrate that his sentencing counsel



failed to exercise reasonabl e professional judgnent.

A. A "Heartl and" Money-Laundering O fense

Khal il has attenpted to characterize his noney-| aunderi ng
of fenses as nere "recei pt and deposit" noney |aundering, outside
the "heartl and" of noney-Ilaundering offenses, (Pet'r's Mt. at
1). Receipt-and-deposit noney | aundering was recently consi dered

in United States v. Whods, 159 F.3d 1132 (8th Cr. 1998); the

def endant was charged with bankruptcy fraud and noney | aunderi ng
after she deposited proceeds fromthe sale of stock not reported
to the Bankruptcy Trustee in her husband's bank account. 1d. at
1133. The Wods court held that this receipt-and-deposit noney
| aundering fell outside the "heartland” of nobney-| aunderi ng
of fenses because the defendant's "deposit of the check had the
ef fect of concluding, rather than pronoting, the bankruptcy
fraud." 1d. at 1136.

Khalil, in contrast, did not sinply deposit proceeds from
the counterfeit and trafficking schene into a bank account.
Rat her, he reinvested the proceeds in the schene to increase and
expand operations. This is precisely the type of activity which
Congress sought to prohibit; trafficking in counterfeit |abels,
18 U S.C A § 2318 (West Supp. 1999) and crimnal infringenent of
a copyright, 18 U.S.C. § 2319 (Wst Supp. 1999), are both

specifically enunerated as "specified unlawmful activity" under 18



U S CA 88 1956(c)(7)(A and 1961(1)(B).? Khalil's contention
that his violations are not within the "heartland" of noney-
| aundering offenses is without nerit; his sentencing counsel's
deci sion not to object to the inclusion of the noney-|aundering
offenses in the calculation of Khalil's offense | evel was not

deficient under Strickl and.

B. Lieberman Departure
Khal il argues that his sentencing counsel was ineffective

for failing to argue for a downward departure under United States

v. Lieberman, 971 F.2d 989 (3d Gr. 1992). 1In Liebernman, the

def endant was convicted of enbezzl ement and tax evasion of the
anount enbezzl ed, and the sentencing judge believed he was
forecl osed from grouping the offenses under U S.S.G § 3D1. 2.
Id. at 996. The court characterized this situation as "highly

unusual ," and affirnmed the sentencing judge's two-|evel downward
departure to counteract his perceived inability to group the
of fenses. 1d. at 998-99.

Khalil's case presents no such "highly unusual" judici al

2 The noney-l aundering statute, 18 U . S.C A § 1956(a)(1)
(West Supp. 1999), in relevant part reads as foll ows:

Whoever, knowi ng that the property involved in a
financial transaction represents the proceeds of sone
formof unlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact

i nvol ves the proceeds of specified unlawmful activity --
(A (i) with the intent to pronote the carrying on of
specified unlawful activity .
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predi canent. Hi s indictnment charged two different crines, not
"substantially the sanme harm"® U S.S.G § 3D1.2. Khalil's
sentenci ng counsel was not deficient for failing to seek a

Li eber man depart ure.

Even if counsel's assistance were defective, it would not
have been prejudicial. At the sentencing hearing the court
comented that one of the reasons a five-level downward departure
was given after the Governnent's U . S.S. G 8§ 5K1.1 notion was
granted was that Khalil's offense was at a relatively high |evel
under the Sentencing Guidelines. A downward departure under
Li eberman, if granted, would have |lowered Khalil's TOL by the one
| evel which was previously added under U . S.S.G 8§ 3D1.4, but it
al so woul d have pronpted the court to reduce the § 5K1.1 downward
departure proportionately. There would have been no difference
in Khalil's sentence.

C. Proper G ouping under the Sentenci ng Qi delines

Khalil, citing to Application Note 5 of U S.S.G § 3D1.2,°
argues that his copyright-infringenent and trafficking-in-
counterfeit-labels counts were aggravating factors which

i ncreased the BOL for noney | aundering from 20, under U S S G

3 See discussion infra Part 11.C.

4 The Application Note provides: "[When conduct that
represents a separate count . . . is also a specific offense
characteristic in or other adjustnment to another count, the count
represented by the conduct is to be grouped with the count to
which it constitutes an aggravating factor." |I|d.
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8§ 2S1.1(a)(2), to 23, under U S . S.G 8§ 2S1.1(a)(1), and should be
placed in a single group with the noney-|aundering counts so that
t he one | evel added to reach a COL under U. S.S.G § 3D1.4 would
be unnecessary.

Thi s argunment m sconstrues the Application Note. The
Application Note expressly states the separate counts which are
"specific offense characteristic[s] in or other adjustnent[s] to
anot her count" may be considered an "aggravating factor."

US S G 8 3DL.2 applic. n.5. The use of the BOL of 23 instead
of 20 is not due to "specific offense characteristics" (which are
enunerated in subsection (b), not in subsection (a), of US S G
§ 2S1.1) or sone "other adjustnent." The BCOL of 23 is nmandated
because Khalil pled guilty to 18 U S.C. 8§ 1956(a)(1)(A (i), the
statutory prohibition against "pronotion" or "reinvestnent" noney
| aundering. The court applied no enhancenents to reach a BOL of
23. The aggravating-factor argunent is unpersuasive.

Khalil's alternative argunent that the noney-|aundering
counts and the copyright-infringenent/traffic-in-counterfeit-
| abel s counts constitute "Closely Related Counts" under U S. S G
8§ 3D1.2 is al so unpersuasi ve. US S G 8§ 3DL.2, "Goups of
Closely Related Counts," states:

Al'l counts involving substantially the same harm shal

be grouped together into a single Goup. Counts

i nvol ve substantially the same harmwi thin the neaning

of this rule:

(a) Wien counts involve the same victimand the
sane act or transaction.
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(b) When counts involve the sanme victimand two or
nore acts or transactions connected by a common
crimnal objective or constituting part of a conmmon
schenme or plan.

(c) Wien one of the counts enbodi es conduct that
is treated as a specific offense characteristic in, or
ot her adjustnent to, the guideline applicable to
anot her of the counts.

(d) When the offense level is determned |argely
on the basis of the total anobunt of harmor |oss, the
quantity of substance involved, or sone other neasure
of aggregate harm or if the offense behavior is
ongoi ng or continuous in nature and the of fense
guideline is witten to cover such behavi or.

Nei t her subsection (a) nor subsection (b) applies. Both of
t hese subsections require that the grouped counts "involve the
same victim" The harm produced by the copyright infringenment
and the trafficking in counterfeit |abels falls upon those whose
copyri ghts have been infringed; whereas, "[t]he harm from [ noney
| aundering] transaction[s] does not generally fall upon an

i ndi vidual, but falls upon society in general."” United States v.

Thonpson, 40 F.3d 48, 51 (3d Gr. 1994). Subsection (c) is also
i napplicable for the sane reasons that Application Note 5 was
i nappl i cabl e.

The Second Circuit recently analyzed the question of whether
fraud and noney-| aundering counts shoul d be grouped under

US S G 8 3D1.2(d) in United States v. Napoli, No. 98-1124, 1999

W. 366540 (2d Cir. Apr. 28, 1999). In Napoli, the defendant
appeal ed his sentence for conspiracy, wre-fraud, bank-fraud, and
noney- | aundering violations; his primary chall enge was that the

fraud and noney-| aundering counts shoul d have been grouped
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together under U S.S.G 8§ 3D1.2(d). The Napoli court, affirmng
the district court's decision, held § 3Dl.2(d) does not
contenpl ate grouping fraud and noney-| aundering counts. Napoli,
1999 W 366540, at *9.

Cases di scussing the grouping of fraud and noney-| aundering
counts provide hel pful guidance for the groupi ng question at
issue in Khalil’s case because the Sentencing CGuideline which
deals with crimnal infringenent of a copyright or trademark,
US S G 8 2B5.3, contains a cross-reference to the Specific
O fense Characteristic table of § 2F1.1, dealing with fraud and
deceit, to determ ne the nunber of levels to add for the
resulting loss from copyright-infringenent violations.

The Napoli court began by stating that the nost prom sing
argunent for groupi ng under subsection (d) was based on the use
of nonetary values to neasure the |evel of harmfor both fraud
and noney-| aundering of fenses. Napoli, 1999 W. 366540, at *6.
Subsection (d) requires grouping "[w hen the offense level is
determ ned largely on the basis of the total anmount of harm or
loss." The Napoli court stated that fraud is an offense whose
sentence is largely based on the anount of | oss because its BOL
is 6, but the offense | evel may increase by 18 | evel s dependi ng
on the total amount of |loss. Napoli, 1999 W 366540, at *7. The
court contrasted noney | aundering because the BOL for nobney

| aundering is either 20 or 23, and the increase due to the total
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| aundered is at nost 13. Napoli, 1999 W. 366540, at *7. The
court concluded the two of fenses neasure different harns and
cannot be grouped based upon a total |evel of harm Napoli, 1999
WL 366540, at *7.

O her courts have reached the sane concl usi on. See United

States v. Hildebrand, 152 F.3d 756, 763 (8th G r. 1998)

(affirmng the district court's decision not to group fraud and
nmoney- | aunderi ng counts under U . S.S. G 3D1.2(d) for defendants
who reinvested noney obtained froma fraudul ent schene because
the Sentencing Cuidelines for fraud and noney | aunderi ng neasure

different types of harn); United States v. Kneel and, 148 F.3d 6,

16 (1st Cr. 1998) (affirmng the district court's decision not
to group fraud and noney-I| aundering counts for defendants who
breached agreenents to | oan peopl e noney after obtaining advance
fees to provide the | oans).

The Napoli court also dismssed the argunent that fraud and
nmoney | aunderi ng nust be grouped under the second conponent of
subsection (d), requiring (1) the crimnal conduct to have been
"ongoi ng or continuous in nature" and (2) "the offense guideline
[to have been] witten to cover such behavior." The court,
primarily focusing on the second el enent, distinguished Napol

fromUnited States v. M zrachi, 48 F.3d 651, 655 (1995) (grouping

of arson and noney | aundering under U S.S.G 8§ 3Dl.2(d)'s

"ongoi ng or continuous"” conponent affirmed). In Mzrachi, the
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def endant, convicted of arson, was sentenced under U S. S.G 8§
2K1.4(a)(3). This guideline provides a BOL of “2 plus the

of fense level from 8 2F1.1 (Fraud and Deceit) if the offense was
commtted in connection wth a scheme to defraud.” U S. S .G 8§
2K1.4(a)(3). This explicit reference to a second of fense
guideline in calculating the first base offense level fulfilled
the second el enent under subsection (d). The Napoli court found
such an explicit reference |lacking in the guidelines for fraud
and noney | aundering, U S. S.G 88 2F1.1 and 2S1.1, so it declined
to group the two of fenses together under the “ongoi ng or

conti nuous” conponent of subsection (d). Napoli, 1999 W. 366540,
at *6 n.5.

In Khalil’s case, there is no explicit statenent in the
nmoney | aundering guideline that it was “witten to cover”
copyright infringenent or trafficking in counterfeit |abels.
Khalil’s argunment that his tw offenses shoul d have been
consolidated into one group would have failed; his sentencing
counsel was not deficient in failing to request such a
consol i dation because it would not have been granted.

Even if the two series of counts shoul d have been grouped,
counsel’s failure to raise the issue would not have been
prej udi ci al because the court woul d have reduced the downward
departure under the CGovernment’s 8§ 5K1.1 notion; Khalil’s offense

| evel and sentence woul d not have been | ess.
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D. Additional Downward Departure for

Accept ance of Responsibility

Khal il received a downward departure of two offense |evels
under U.S.S.G 8 3El.1(a); he argues he shoul d have received an
addi ti onal one-level reduction under U S.S.G § 3E1.1(b)(1).°
US S G 8 3EL. 1(b) (1) requires that acceptance of responsibility
be “tinmely.” Khalil decided to plead guilty the day a jury was
to be selected; the Governnent was saved neither tinme nor expense
in preparing its case. There was no “tinely” acceptance of
responsibility; the further one-level deduction was not
war r ant ed.

US S G 8 3ELlL. 1(b) (1) states the departure will be granted
when t he defendant hel ps the Governnent both in the
“Investigation or prosecution of his own m sconduct” and by
“providing conplete information . . . concerning his own
i nvol venent in the offense.” Khalil assisted the Governnent in
i nvestigating and prosecuting others in simlar cases, but he did

not assist in his own case.

®>US S .G 8§ 3E1.1(b)(1) provides:

(b) I'f the defendant qualifies for a decrease under
subsection (a), the offense |level determ ned prior to
t he operation of subsection (a) is level 16 or greater,
and the defendant has assisted authorities in the
i nvestigation of his own m sconduct by taking one or
nore of the follow ng steps:
(1) timely providing conplete information to the
gover nnment concerning his own invol venent in the
of f enses .
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Khalil’'s counsel at sentencing was not ineffective for
failing to request a further reduction under U S. S G
8§ 3E1.1(b)(1). |If counsel had nade such a request, it would have
been denied so his failure to do so was not prejudicial. Had the
of fense-1 evel reduction been granted, the court would have
decreased the downward departure granted under U S. S.G 8§ 5K1.1
so that the final offense |evel and the sentence woul d have
remai ned the sane.

E. Anpunt Laundered under 18 U.S.C. 8 1956(a)(1)(A) (i)

Khal il contends that his counsel should have objected at
sentencing to the inclusion of a dishonored $8, 712. 00 check in
the calculation of the total anmount of |aundered noney. Khali
clainms that but for its inclusion, the total anpbunt woul d have
been only $996,133.72. Hi s specific offense characteristic based
on the anount | aundered woul d have added only 4 |evels under
US S G § 2S1.1(b)(2)(E) ($600,000 but not $1 nmillion) not 5
level s under U . S.S.G 8§ 2S1.1(b)(2)(F) ($1 mllion but not $2
mllion).

The noney-| aundering statute, 18 U S.C. A 8 1956(a)(1l) (West
Supp. 1999), crimmnalizes the attenpt to | aunder noney in
unl awful financial transactions.® Khalil attenpted to |aunder
$8, 712. 00 when he wrote the "bad" check; he should not have been

rewar ded because the check was di shonor ed. Khalil’s counsel was

6 See Note 2 supra.
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not deficient in failing to object to the inclusion of the
di shonored $8, 712. 00 check; the objection would not have been
sust ai ned.

Even if counsel should have objected, his failure to do so
was not prejudicial because the court would have decreased the
downward departure granted to Khalil under U S. S.G § 5K1.1.

CONCLUSI ON

Khalil has failed to denonstrate that counsel was
i neffective at sentencing; his notion for relief under 18 U S. C
8§ 2255 will be denied. The Governnent’s notion under U S. S G
8§ 5K1.1 in this case gave the court discretion to inpose a fair
and just sentence bel ow the guidelines that woul d have ot herw se
obtained. It is true that the sentence cal cul ated under the
Sentencing CGuidelines remains relevant as a starting point for an
appropri ate downward departure and shoul d al ways be cal cul ated
before the downward or upward departure is granted. It is also
true that even with a 8 5K1.1 notion discretion is not absolute
and the departure should have sone rational relationship to the
gui delines. However, in this case, the court gave full and fair
consideration not only to the circunstances of the offense but
al so to the nethod by which the guidelines were cal cul ated, the
groupi ngs, enhancenents, and reductions in deciding on the scope
of the departure. The sentence was just under the totality of

the circunmstances, and the matters of which petitioner conplains
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did not prejudice himunder all the circunstances.

An appropriate order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES - CRIM NAL ACTI ON
V.
NADEEM KHAL| L - NO 95-577-01
ORDER

AND NOWthis 30th day of June, 1999, upon consideration of
defendant's Mdtion to Vacate, Set Aside, or Correct Sentence
under 18 U. S.C. 8 2255 and the Governnent's response thereto, it
i s ORDERED t hat:

1. Defendant's Mdtion to Vacate, Set Aside, or Correct
Sentence is DENI ED w t hout heari ng.

2. There is no probable cause to issue a certificate of
appeal ability.

Norma L. Shapiro, S.J.
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