IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUPERI OR PRECAST, | NC.,

Pl aintiff, :
V. : Civil Action No. 99-1893

PROTO CONSTRUCTI ON AND
DEVELOPMENT CORP. ,

Def endant .

VEMORANDUM

R F. KELLY, J. JULY 6, 1999

Before this Court is Defendant’s Motion to Dismiss the
Conplaint or, in the alternative, to transfer this matter to the
United States District Court for the Eastern District of New
York. Plaintiff, Superior Precast, Inc. (“Superior”), has
brought this action seeking damages from Defendant Proto
Construction and Devel opnent Corp. (“Proto”) for breach of
contract. For the follow ng reasons, Proto’s Mdtion to Dismss
will be denied in favor of Proto’s alternative request for
transfer to the United States District Court for the Eastern
District of New York.

l. BACKGROUND

Proto was selected by a New York State agency to erect
sound barriers along a thruway in Westchester, New YorKk.
Subsequently, Superior and Proto entered into a contract whereby
Superior was to supply Proto with precast concrete posts and

panel s to be used in the construction of the New York public



i nprovenent .

Superior’s Anended Conpl aint alleges that “[d]jue to
Proto’s errors, om ssions and construction deficiencies, Proto
failed to conplete all required predicate work, failed to obtain
requi red approvals fromthe Authority, [and] failed to obtain and
furnish Superior with all necessary information needed for
Superior’s fabrication in a tinely fashion.” Anmended Conpl ai nt
at 1 11. Superior further alleges that it “has fabricated and
has had available for delivery substantial quantities of
[contracted] [materials” . . . and that “Proto has wongfully
and wi t hout probable or just cause declared its contract wth
Superior “termnated,’ thereby materially breaching the contract
wth Superior . . . .” Id. at Y 12 and 13.

On May 12, 1999, Proto filed a notion to dism ss the
Conplaint or, in the alternative, to transfer this action to New
York federal court.? 1In doing so, Proto contends that “[d]espite
[its] persistent efforts to obtain the materials fromPlaintiff,
Plaintiff failed to neet a single deadline, and unilaterally
abandoned two-thirds of its obligations, causing the New York

public inprovenent to be del ayed over eight nonths, and then

1 Superior’s original conplaint listed United Pacific
| nsurance Conpany, Proto’s surety, as an additional defendant.
After Proto filed its notion to dism ss, Superior amended the
Conpl ai nt, having | earned that the insurance conmpany was
i ncorporated in Pennsylvania. As a result, Superior’s Anmended
Conplaint only lists Proto as a defendant in order to obtain
conplete diversity in accordance with 28 U . S.C. § 1332(a).
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mal i ci ously refused to cooperate with Proto to mtigate the
damages resulting fromPlaintiff’s default.” Proto’s Supporting
Mem at 2.

Proto’s Motion to Dism ss argues inter alia, that this

Court | acks personal jurisdiction. 1In this regard, the parties
di sagree as to whether Proto had enough m ni num contacts wth
Pennsyl vania that it could reasonably expect to be sued here, and
whet her it would offend fair play and substantial justice if
Proto was subjected to suit in Pennsylvania. The parties also

di spute whether a forum selection clause requires this lawsuit to
be litigated in New York. In addition, Proto contends that
Pennsyl vania is an inconveni ent and i nappropriate venue.

Finally, Proto argues that its surety, United Pacific |Insurance
Conpany (“United”), is an indispensable party to this lawsuit,
and its presence divests this Court of subject matter
jurisdiction. Each of the above issues will be addressed in
turn.

I'1. STANDARD OF REVI EW FOR PERSONAL JURI SDI CTl ON

“The Third Crcuit has repeatedly held that courts
should take a "highly realistic’ view when deci ding whether to
assert personal jurisdiction over a non-resident defendant.”

Di Mark Marketing, Inc. v. Louisiana Health Serv. & Indem Co. ,

913 F. Supp. 402, 405 (E.D. Pa. 1996). “Personal jurisdictionis
a fact-specific inquiry. The focus is on the relationship anong

t he defendant, the forumstate and the litigation.” AMP Inc. v.
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Met hode El ectronics Inc., 823 F. Supp. 259, 262 (MD. Pa. 1993).

Once a defendant has properly raised a jurisdictional defense,
the plaintiff bears the burden of proving, either by affidavits
or other conpetent evidence, that the defendant has had
sufficient contacts with the forumstate to establish personal

jurisdiction. North Penn Gas Co. v. Corning Natural Gas Corp.,

897 F.2d 687, 689 (3d Cir.), cert. denied, 498 U S. 847 (1990);
Ti ne Share Vacation Cub v. Atlantic Resorts, Ltd., 735 F.2d 61

63 (3d Gr. 1984). “To neet this burden, the plaintiff nust
establish either that the particul ar cause of action sued upon
arose fromthe defendant's activities within the forumstate
("specific jurisdiction’) or that the defendant has "conti nuous
and systematic’ contacts with the forumstate ( general

jurisdiction’).” Provident Nat'l Bank v. California Fed. Sav. &

Loan Ass’'n, 819 F.2d 434, 437 (3d Cr. 1987) (citations omtted).

Here, Superior contends that it has properly sued Proto
in this forum based upon the concepts of specific jurisdiction.
“Specific jurisdiction arises when the plaintiff’s "claimis
related to or arises out of the defendant’s contacts with the

forum’” Mellon Bank (East) PSFS v. Farino, 960 F.2d 1217, 1221

(3d Gr. 1992). 1In such a case, due process requires the
plaintiff to prove that the defendant purposely availed itself of
the privilege of conducting business within the forum State, thus
i nvoki ng the benefits and protections of its |aws. Hanson v.
Denckla, 357 U.S. 235, 253 (1958). A court may go forward if,

after examning the rel ati onship anong the defendant, the
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litigation, and the forum “the defendant’s conduct and
connection with forum State are such that he should reasonably

anticipate being haled into court there.” Wrld-Wde Vol kswagen

Corp. v. Wodson, 444 U.S. 286, 297 (1980).

Once the plaintiff has made out a prina
facie case of mnimmcontacts, “these
contacts may be considered in |ight of other
factors to determ ne whether the assertion of
personal jurisdiction . . . conports with
“fair play and substantial justice.”” The
burden shifts to the defendant to “present a
conpel ling case that the presence of
ot her considerations . . . render
jurisdiction unreasonable.” The
consi derations to be weighed include: 1) the
burden litigation in the forumstate would
i npose on the defendant; 2) the forum State’s
interest in adjudicating the dispute; 3) the
plaintiff’s interest in obtaining “convenient
and effective relief”; 4) the “interstate
judicial systemis interest in obtaining the
nost efficient resolution of controversies”;
and 5) the “shared interest of the severa
States in furthering fundanental substantive
social policies.”

Under this second tier analysis, the
“I'minimumrequirenments inherent in the
concept of “fair play and substanti al
justice’ may defeat the reasonabl eness of
jurisdiction even if the defendant has
pur posefully engaged in forumactivities.”
Application of this second tier analysis is
di scretionary with the court and appropriate
only in certain cases.

AMP, 823 F. Supp. at 262-64 (citations omtted).
I11. ANALYSIS OF PROTO S CONTACTS W TH PENNSYLVANI A

“The nmere exi stence of a contract between the non-
resi dent defendant and the resident plaintiff does not, by
itself, establish personal jurisdiction. . . .” AMP, 823 F.

Supp. at 264. In the Eastern District of Pennsylvania, courts
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have general ly consi dered and bal anced four factors identified in

Strick Corp. v. A J.F. Warehouse Distributors, Inc., 532 F. Supp.

951 (E.D. Pa. 1982), when evaluating contacts where a non-
resident is involved in a contract with a Pennsyl vani a resident:
(1) the character of the precontract negotiations; (2) the
| ocation of those negotiations; (3) the ternms of the sales
agreenent; and (4) the type of goods sold. |d. at 958.

Wth respect to the character of the negotiations,
“[t]he Strick court envisioned this factor as | ooking to whet her
the defendant “initiated the deal, attenpted to alter the terns
of the contract, or conducted significant negotiations wth

plaintiff.” Alied Leather Corp. v. Altama Delta Corp., 785 F

Supp. 494, 500 (MD. Pa. 1992). 1In this case, Proto contends
that the character of the pre-contract negotiations weighs in its
favor because Superior solicited Proto seeking to participate in
the New York public inprovenent project. Def.’s Reply at 8-9

(citing Aoverbrook C& D, Inc. v. Wlliam Gaulich & Associ ates,

664 F. Supp. 960, 961 (E.D. Pa. 1987)). Superior points out,
however, that Proto did not nerely ratify the terns of the
contract but entered into significant negotiations that consisted
of numerous tel ephone calls to Superior’s Pennsylvania facility
and two trips by Proto to Superior’s Pennsylvania offices in an
attenpt to finalize the agreenent. Based on the above, the
character of the negotiations does not favor any one party.

As stated above, the location of the negotiations “is

al so rel evant to assessing whether the buyer has purposefully
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availed itself of the opportunity of conducting activities in the
forum” Strick, 532 F. Supp. at 959. In this regard, Proto
argues that “any phone calls or letters that Proto may have sent
in connection with the contract negotiations is insufficient to

confer jurisdiction.” Def.’s Reply at 9 (citing Jaffe v. Julien,

754 F. Supp. 49, 52 (E.D. Pa. 1991)). However, as Superior makes
clear, the negotiations between the parties consisted of nore

t han just phone calls and letters. 1In fact, Proto sent
representatives to Superior’s facility on two occasions during

t he negoti ati on phase of the contract, at which tinme the parties
further discussed the terns of the contract. Moreover, the
contract was finally executed in Pennsylvania. These additional
contacts were such that Proto should have reasonably antici pated
being haled into court here and al so serve to distinguish this

case fromProto’s cited authority. Cf. D Mark, 913 F. Supp. at

407. Thus, this factor weighs in favor of maintaining the
lawsuit in a Pennsylvania forum

On the other hand, the terns of the sal es agreenent
favor having the case litigated in New York. To support this
position, Proto points to a purchase order signed by the parties
which states the follow ng under “Description of the Wrk”:

“Furnish all posts and panels as per contract Tane 98-75 &

attached letter from Superior Precast, Inc., dated 10-8-98, and
Schedul e A, dated Cctober 5, 1998 (As Anended), and Schedul e B,
dated 10-5-98.”" Exh. Eto Proto’s Mdtion to Dismss (enphasis

added). Tane 98-75 is the agreenment that Proto was operating
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under with the New York State Thruway Authority and contains a
forum sel ection clause that states:

12.  NO ARBI TRATI ON AND SERVI CE OF PROCESS.

Di sputes involving this contract, including

the breach or all eged breach thereof, may not

be submtted to binding arbitrati on (except

where statutorily authorized) but nust,

i nstead, be heard in a court of conpetent

jurisdiction of the State of New York.

Contractor hereby consents to service of

process upon it by registered or certified

mai |, return recei pt requested.

Exh. Ato Proto’s Mbtion to Dismss. Based on the above, Proto
contends that the parties’ contract requires this natter to be
litigated in New York State.

Wiile there appears to be little question that the
above cl ause requires di sputes between Proto and the New York
State Thruway Authority to be litigated in a New York forum
whet her the parties in the instant case intended to incorporate
that forum selection clause into their agreement by making
reference in the purchase order to TANE 98-75 is not entirely
clear. However, the fact that the agreenent at issue requires

Superior to deliver posts and panels to the job site located in
New York favors transfer to a forumin that state. See

Cl over brook, 664 F. Supp. at 961 (construction of concrete panels

i n Pennsyl vania did not outweigh fact that finished product was
to be delivered to construction site in New Jersey); Alied
Leat her, 785 F. Supp. at 501 (discounting the effect of the
manuf acture of | eather in Pennsylvania).

Finally, with regard to the type of goods at issue, the
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Strick court described this factor as taking into consideration
the notion that “there is less justification for asserting
jurisdiction over a non-resident purchaser of mail-order consuner
goods than over a non-resident commercial purchaser of
sophi sticated, high-priced industrial equipnment.” 532 F. Supp.
at 959. The type of goods contracted for here, concrete posts
and panels, fall nore in line with highly specialized products.
Thus, this factor weighs in favor of jurisdiction in
Pennsyl vani a.

Based on the above anal ysis, Superior has established
that Proto had sufficient contacts with Pennsylvania such that it
could “reasonably anticipate being haled into court” in this

jurisdiction.

V. “FAILR PLAY AND SUBSTANTI AL JUSTI CE”

Al t hough it appears that Proto has sufficient m ninum
contacts, this Court will next exam ne “whether the assertion of
personal jurisdiction would conport with “fair play and

substantial justice. Burger King Corp. v. Rudzewi cz, 471 U.S.

462, 476 (1985) (quoting International Shoe, 326 U. S. at 320).

In doing so, this Court nust exam ne the follow ng factors: “the
burden on the defendant, the forum State’s interest in

adj udicating the dispute, the plaintiff’s interest in obtaining
conveni ent and effective relief, the interstate judicial systenis

interest in obtaining the nost efficient resolution of



controversies, and the shared interest of the several States in
furthering fundanmental substantive social policies.” Burger
King, 471 U S. at 477.

In this regard, Proto contends that it woul d be unjust
for Proto to be forced to litigate this dispute with Plaintiff in
Pennsyl vani a because Proto is based exclusively in New York and
has never perforned a single job in Pennsylvania, as conpared to
Plaintiff, a Mchigan corporation, who has been involved in
several New York based construction projects. Def.’s Supp. Mem
at 8. Proto also contends that Pennsylvania has little interest
in determning a breach of contract action between foreign
corporations, while New York has a conpelling interest in this
dispute in that it arises out of a public inprovenent project for
the State of New York by a New York contractor. 1d. Thus, Proto
asserts that concerns of fair play and substantial justice demand
that it not be hauled into Pennsylvania because it accepted
Superior’s solicitation. |d.

In response, Superior states that “it does not offend
traditional notions of fair play to require Proto to return to
Pennsyl vania again to defend a breach of contract action which it
executed in Pottstown.” PIf.’ s Response at 7-8. Superior
further states that “[a]lthough Proto asserts that this dispute
i nvol ves a New York public inmprovenent with New York w tnesses,

t hose all egations have virtually nothing to do with the trial of
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this action. The Conplaint sinply alleges that Proto breached
its contract by unlawfully term nating Superior and refusing to
pay for contracted materials.” 1d. at 9. Superior also asserts
that Proto has failed to make the required show ng that woul d
warrant a disturbance of Superior’s selected forum |d. at 10;

see also Shutte v. Arncto Steel Corp., 431 F.2d 22, 25 (3d Cir.

1970) (plaintiff’s choice of forumis a “paranpunt consideration

and “should not be lightly disturbed.”), cert. denied, 401 U S

910 (1971).

Superior is correct in that the burden on the defendant
inthis case is not of the magnitude that would justify a
transfer of venue. As Superior points out, the inconveni ence of
traveling to Pennsylvania from New York is not sufficient to
upset Superior’s chosen forum Proto does nake a valid point,
however, with respect to New York’s vested interest in this case
because it arises out of a public inprovenent project for the
State of New York. As for the Plaintiff’s interest in obtaining
conveni ent and effective relief, the conveni ence factor does not
outweigh the fact that the parties in this matter could nore
effectively resolve their dispute in New York

There are several reasons why the interstate judicial
systenis interest in obtaining the nost efficient resolution of
controversies can be best acconplished by transferring this case

to the United States District Court for the Eastern District of
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New York. First, in addition to the instant action, Proto has
filed a conplaint in New York, the litigation of which would,
according to Proto, require several New York wi tnesses to
testify. Second, Proto asserts that Superior has filed a
mechanic’s lien in New York with two New York state agencies,
encunbering the proceeds of the contract pertaining to the public
i nprovenent -- the enforcenent of which would have to be tried in
New York. Thus, all clainms concerning the sane New York public

i nprovenent project should be heard in one jurisdiction where al
of the issues can be resolved. Indeed, the shared interest of
the several States in furthering this fundanental policy of
judicial econony favors resolution of these disputes in New York
the jurisdictional beneficiary of this contract.

V. | NDI SPENSABLE PARTY

Proto further argues that United Pacific |Insurance
Conpany (“United”), Proto’s surety, is an indispensable party to
this litigation and that joining United to this |awsuit woul d
destroy diversity jurisdiction, providing still another basis for
this case not to be litigated in Pennsylvania. Def.’s Reply at
2-6. Because joinder of United would divest this Court of
diversity jurisdiction, Rule 19(b) of the Federal Rules of G vil

Procedure governs this issue. Precision Piping , Inc. v. United

States Fidelity and Guaranty Co., CIV. A No. 89-7079, 1990 W

5156, *1 (E.D. Pa. Jan. 23, 1990).
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When a person cannot be nade a party to a lawsuit, Rule
19(b) sets forth a nunber of factors to be considered by a
federal court in determning “whether in equity and good
consci ence the action should proceed anong the parties before it,
or should be dism ssed, the absent person being thus regarded as
i ndi spensable.” Feb. R Qv. P. 19(b). They include: (1) to
what extent a judgnent rendered in the person’s absence m ght be
prejudicial to the person or those already parties; (2) the
extent to which, by protective provisions in the judgenent, by
the shaping of relief, or other neasures, the prejudice can be

| essened or avoided; (3) whether a judgnent rendered in the

person’s absence will be adequate; and (4) whether the plaintiff
w || have an adequate renedy if the action is dismssed for
nonj oi nder. |d.

According to Proto, a judgnent rendered in United s
absence woul d deprive United of the opportunity to defend itself
and such prejudice cannot be avoided if United is dropped from
this case. “[However, "a nmerely theoretical possibility of
prejudice is insufficient. Wether an absent party’s interests
are adequately represented by the existing parties, and the
absentee’s ability to protect its own interests through
intervention or otherwi se, also are considerations to be

exam ned.’” Precision Piping, 1990 W. 5156 at *2.

Here, it appears that Proto has exaggerated the
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prejudice United would suffer. |Indeed, before Superior filed its
Amended Conpl aint, dropping United fromthis case, counsel for
Proto filed the instant notion not only on behalf of Proto, but
on behalf of United. Thus, United would be hard-pressed to
contend that its interests are not being adequately represented
by Proto.? Moreover, while intervention by United woul d divest
this Court of jurisdiction, that sane problemwould exist if
United intervened in New York federal court. The third factor,
whet her a judgnent rendered in United' s absence will be adequat e,
“refers to the interest of the courts and public in “settling

di sput es by whol es’ and resolving controversies in a conplete,
consistent, and efficient’ manner rather than in pieceneal
fashion.” |d. At this early stage, transfer of this federal
action to New York would result in little or no duplication of
effort, yet, as stated above, United would still be absent from
the federal litigation in that state. Finally, Superior does
have a renedy if the instant action is dism ssed, which is for
Superior to assert its clains in New York federal court. Based
on the above analysis, this Court concludes that United is not an

i ndi spensabl e party.

2 “I't is a basic proposition of surety |law that the
surety is only liable to the extent of the principal . . . .” C_
Arena & Co. v. St. Paul Fire and Marine Insurance Co., Cv. No.
91-7425, 1992 W. 368455, *4 (E.D. Pa. Dec. 3, 1992). Proto, as
the principal, is therefore able to raise any avail abl e def enses.
| d.
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V.  CONVEN ENCE OF THE FORUM

As al ready expl ai ned above, Proto has alternatively
requested that this Court, pursuant to 28 U . S.C. § 1404(a),
transfer this action to the Eastern District of New York for the
conveni ence of the parties and witnesses and in the interest of

justice. Edwards v. Texaco, Inc., Cv. A No. 86-5240, 1987 W

9293, *2 (E.D. Pa. April 10, 1987) (“A court can transfer an
action pursuant to 28 U S.C. § 1404(a), if, first, the action
coul d have been brought in the transferee court, and second, the
transfer will serve the conveni ence of the parties and w tnesses
and the interest of justice.”).

Motions to transfer venue are deci ded by
consi deration of the sane factors relevant to
deciding a forum non conveni ens notion. Wen
wei ghi ng these factors, however, the court
exerci ses broader discretion when deciding 8§
1404(a) notion than when deciding a forum non
conveniens notion,. Also, a |lesser show ng
of inconvenience is required to warrant
transfer pursuant to 8 1404(a) than is
required to warrant dism ssal on forum non
conveni ens grounds.

The factors relevant to deciding 8§
1404(a) notions are:

(1) relative ease of access to sources

of proof;

(2) availability of conpul sory

process for attendance of unwilling

W t nesses;

(3) cost of attendance at trial by

willing wtnesses;

(4) the possibility of view of the

prem ses, if appropriate;

(5) all other practical problens

that make trial of a case easy,

expedi ti ous, and inexpensive; and
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(6) “public interest” factors,
including the rel ative congestion
of court dockets, and the advantage
of having | ocal issues of |aw and
fact determ ned by | ocal courts and
juries.

Rowl es v. Hammerm || Paper Co., 689 F. Supp. 494, 495 (E. D. Pa.

1988) (citations omtted).

In analyzing Proto’s Mdtion to Dismss for Lack of
Personal Jurisdiction, this Court has already considered nany of
the 8 1404(a) factors. As indicated above, this litigation wll
require several New York witnesses to testify. |In addition,
another lawsuit in the Eastern District of New York between the
parties in this case, as well as the enforcenent of Superior’s
mechanic’s lien will have to be tried in New York, and the fact
that New York has a vested interest in this case because it
arises out of a public inprovenent project for the State of New
York all weigh in favor of transferring the case to the Eastern
District of New York.

For the above reasons, this case will be transferred to
the United States District Court for the Eastern District of New
York. An acconpanying order will follow

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUPERI OR PRECAST, | NC.,

Pl aintiff, :
V. : Civil Action No. 99-1893
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PROTO CONSTRUCTI ON AND
DEVELOPMENT CORP. ,

Def endant .

ORDER

AND NOW this 6th day of July, 1999, upon consideration
of Defendant Proto Construction and Devel opnent Corporation’s
Motion to Dismiss the Conplaint or, in the alternative, to
Transfer this action to the United States District Court for the
Eastern District of New York, and Plaintiff’s response thereto,
it is hereby ORDERED that Defendant’s Motion to Dismss is
DENI ED, and Defendant’s Motion to Transfer is GRANTED. The O erk
of Court is hereby ORDERED to transfer the above-capti oned matter
to the United States District Court for the Eastern District of

New Yor k.

BY THE COURT:

ROBERT F. KELLY, J.
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