IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAXI NE DAVI DSON WHI TE, as
next friend to GARY HElI DNl K

Petitioner, : Gvil No. 97-2561
v. : DEATH PENALTY CASE

MARTI N HORN, Conmi ssi oner,
Pennsyl vani a Depart nment of
Corrections, GREGORY VH TE,
Superintendent of the State
Correctional Institution at
Rockvi ew, and t he
COMVONVEALTH OF PENNSYLVANI A,

Respondent .

OPI Nl ON AND ORDER

Van Ant wer pen, J. Saturday, July 3, 1999
.1 NTRODUCTI ON

Petitioner, Maxine Davidson Wite, has alleged next friend
standi ng on behalf of her father, Gary Heidnik, who is schedul ed
to be executed on July 6, 1999. On June 28, 1999, Petitioner
filed an energency Application for Stay of Execution pursuant to
28 U S.C. 8 2251. In conjunction with the request for a stay,
Petitioner has also filed a Petition for a Wit of Habeas Corpus
pursuant to 28 U.S.C. 8§ 2254 claimng constitutional deficiencies

during M. Heidnik’s trial, sentencing and subsequent



proceedi ngs. The Commonweal th of Pennsyl vania (“Comonweal th”)
has filed a Menorandum in Response to Third Party Application for
Stay of Execution on June 30, 1999. For the foll ow ng reasons,

we deny both the stay and the habeas petition.

1. FACTS AND PROCEDURAL HI STORY
This case has a long and conplicated procedural history. On
the basis of a series of heinous crines commtted by M. Heidnik,
he was sentenced to death on March 2, 1989. During the pendency
of his direct appeal, M. Heidnik first expressed a desire to
have his attorney abandon his appeal. However, the Pennsylvania
Suprene Court still engaged in the review of his conviction and

affirmed his sentences of death. See Commpbnweal th v. Heidnik,

587 A . 2d 687 (Pa. 1991). Governor Ridge then signed a death
warrant scheduled for April 15, 1997 which expired on April 19,
1997.

On April 11, 1997, a petition was filed by the Center for
Legal Education, Advocacy & Defense Assistance (CLEADA) in the
Pennsyl vania Court of Common Pleas. Although M. Heidnik had
expressed a desire not to challenge his sentence, CLEADA
i ndependently argued, w thout asserting next friend standing,
that M. Heidnik was nentally inconpetent to face execution. See

Ford v. Wainwight, 477 U S. 399 (1986). After holding a

conpet ency hearing, the Court of Common Pleas orally denied the



petition on April 14, 1997. See Tr. 4/14/97 at 143-45. On Apri
15, 1997, Judge Poserina of the Court of Common Pl eas issued 38
detailed findings of fact and concl usions of |aw supporting his
determnation that M. Heidnik is conpetent to be executed under
the Ford standard. See Findings of Fact 4/15/97. This decision
was uphel d by the Pennsyl vania Suprene Court on August 19, 1998

and has not been di st urbed. See Inre Heidnik, 720 A 2d 1016

(Pa. 1998)(“In re Heidnik I1”).

Meanwhi l e, Ms. Wiite, under next friend status, filed a
motion in this court on April 15, 1997, seeking a stay of
execution and an appoi ntnent of habeas corpus counsel under

McFarland v. Scott, 512 U S. 849 (1993), and, if necessary, a

grant of next friend standing. W held an energency hearing for
t he purpose of determining the threshold issue of whether or not
Ms. White could assert next friend standing. To determ ne M.
Wiite's claim we exam ned whether M. Heidnik had given a

knowi ng, intelligent and voluntary wavier of his right to proceed

in federal court under the standard of VWhitnobre v. Arkansas, 495

U S 149, 162 (1990). On April 16, 1997, based on a thorough
review of the entire record, we held that those seeking next
friend standing had not net their burden of proof with regard to

t he inconpetence of M. Heidnik. See Heidnik v. Horn, 960 F

Supp. 74 (E.D. Pa.).
Ms. White filed an appeal with the Third Crcuit. On April



18, 1997, the Third Crcuit issued a decision reversing our

findings. Inre Heidnik, 112 F.3d 105 (3d Cr. 1997)(“ln re

Heidnik I11”). In particular, the Third Crcuit held that under

the standard el uci dated by Wi tnore, the evidence was
insufficient to support a finding of M. Heidnik’s conpetence,
thereby qualifying Ms. Wiite as a next friend. 1d. at 112. The
Third Grcuit then vacated our order, remanding with directions
to designate next friend status for Ms. Wiite and enter a stay of
execution. 1d. at 112-113.

On remand the next day, April 18, 1997, we followed the
directive of the Third Crcuit, issuing a stay of execution and
granting next friend status to Ms. Wite. See Oder 4/18/97.
That sanme day, the Comonwealth filed a petition with the United
States Suprene Court requesting a vacation of our stay. That
evening, the United States Suprene Court vacated our order

staying the execution.! See Horn v. Wiite, 520 U S. 1183 (1997).

Later on the evening of April 18, 1997, the Pennsyl vani a
Suprene Court issued a Stay of Execution on the basis of the
conpet ency proceedi ngs pending before it. Mre than one year
| ater, the Pennsylvania Suprenme Court ruled that it woul d adopt
the federal Witnore standard for next-friend standi ng on August

18, 1998. See In re Heidnik |1

IOn April 19, 1997, the United States Suprene Court also
deni ed the Commonweal th’s application to vacate the stay of
execution in Pennsyl vania Suprene Court.
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Rel yi ng on the Pennsylvania Suprene Court’s ruling, M.
White, alleging next friend status, filed in state court a
petition asserting habeas corpus relief under the Post Conviction
Relief Act (“PCRA"), 42 Pa. C.S.A 8§ 9542 et seq., on Septenber
18, 1998. At the direction of the court and with the agreenent
of counsel for both sides, M. Heidnik was eval uated by four
expert psychiatrists on January 29, 1999. The evaluation was to
determne M. Heidnik’s conpetency to waive his appeals so that
Ms. White mght qualify as a next friend. See Tr. 2/24/99; Tr.
3/1/99 at 3-4. The two-and-a-half hour eval uation was conducted
by Dr. John O Brien for the court, and was attended by Dr. Neil
Bl unberg for the petitioner, Dr. Lawson Bernstein for the
petitioner, Dr. Robert Sadoff for the Commobnweal th, and counse
for both sides. The experts were permtted to ask questions of
M. Heidnik at the end of the evaluation, and all agreed that
they had the opportunity to ask whatever questions they w shed.
See, e.qg., Tr. 3/1/99 at 24-27; Tr. 3/2/99 at 32.

The Court of Common Pl eas then held an evidentiary hearing
on the psychiatric condition of M. Heidnik. See Tr. 3/1/99; Tr.
3/2/99. On April 27, 1999, the Court of Common Pl eas issued an
oral decision with findings of fact that M. Heidni k was
conpetent to knowi ngly waive his appellate rights under Witnore
and Ms. White had no standing to be M. Heidnik’s next friend.

Tr. 4/27/99 at 20-41 (Poserina, J., opinion). M. Wite' s habeas



post-conviction clains were subsequently di sm ssed.

On appeal to the Pennsylvania Suprene Court, Ms. Wite
chal | enged the determ nation that M. Heidni k was conpetent by
not only alleging that the | ower court’s findings were erroneous,
but by also claimng its hearing was unfair.? The Pennsylvani a
Suprene Court rejected her challenge and affirnmed the | ower
court’s decision that Ms. Wite |acked standing to file a PCRA

petition on M. Heidnik's behalf. See Commobnwealth of

Pennsylvania v. White, No. 268 Cap. App. Dkt., slip op. at 6 (Pa.

Jun. 23, 1999) (per curiam. Reargunment was deni ed by the
Pennsyl vani a Suprene Court on July 1, 1999. After having
exhaust ed her habeas post-conviction clains in state court, M.
Wiite now files a federal Petition with a request to stay
execution in this court.?3

On Wednesday, June 30, 1999, we held a hearing in open court
at Easton, Pennsylvania, providing both sides the opportunity to

argue before us. See generally Tr. 6/30/99. M. Billy Nolas

spoke on behalf of Petitioner, and M. Ronald Ei senberg argued

2Mor eover, since on May 12, 1999, CGovernor Ridge reschedul ed
M. Heidni ks execution for July 6, 1999, Ms. Wite also filed a
request for a stay of execution with her appeal to the
Pennsyl vani a Suprenme Court.

3The Commonweal th conpl ains that nore than two years have
passed since Petitioner was |ast before this court. Tr. 6/30/99
at 50-51. Petitioner’s counsel stated at oral argunent that they
could not file sooner because exhaustion of issues was required

in the state courts. ld. at 30-31, 71-72.
6



for the Commonweal th. The hearing | asted approxi mately two

hours.

I11. DI SCUSSI ON
We nust consider whether Petitioner is entitled to a stay of

execution. Pursuant to 28 U S.C. § 2251, a federal judge “may .

stay any proceedi ng agai nst the person detained . . . under
the authority of any State . . . for any matter involved in the
habeas corpus proceeding.” [d. A habeas petitioner need not

show that he can succeed on the nerits, but rather nust nerely
make a substantial showing of a denial of a federal right and
denonstrate that the issues are debatable anong jurists of

reason. See Barefoot v. Estelle, 463 U S. 880, 893 n.4 (1983).

In other words, if the petition denonstrates “a |ikelihood of
success” on the nerits in at |east sone respects, a stay is

appropriate. Bundy v. Wainwight, 808 F.2d 1410, 1421 (11th Grr.

1987).

Before examning the nerits of the application for a stay of
execution, however, we nust first address the threshold issue of
whet her the Petitioner, as alleged next friend of M. Heidnik,
can denonstrate that she has standing to bring a habeas corpus
petition on behalf of her father. Before granting a stay,
“federal courts nust nmake certain that an adequate basis exists

for the exercise of federal power.” Denpbsthenes v. Baal, 495




U S 731, 737 (1990); see also Brewer v. Lewis, 989 F. 2d 1021,

1025-26 (9th Cir. 1993); In re Zettlenoyer, 53 F.3d 24, 26 (3d

Cr. 1995). Such a threshold determnation is significant
because a grant of a stay is an exercise of judicial power which
i's unaut horized “on behalf of a party who has not first
established standing.” Brewer, 989 F.2d at 1025 (citing Warth v.

Sel dinn, 422 U.S. 490, 498 (1975)); In re Zettlenoyer, 53 F.3d at

26.

After an extensive review of the record, we find that
Petitioner clearly does not have next friend standing. Until
Petitioner can denonstrate that she has such standing to bring a
Petition on behalf of her father, she may not obtain a stay of
execution over the wishes of M. Heidnik. Oherw se, to proceed
to examne the nerits of the habeas petition and the application

for a stay without a showing that M. Heidnik is unable to act on

his own behalf would “circunvent the jurisdictional limts of
Art. 11l sinply by the mantle of ‘next friend.’” Witnore, 495
U S. at 164.

A Next Friend Standi ng Was Never Established

I n her habeas petition and application for a stay filed in
this court, Petitioner, Mxine Davidson Wiite, has all eged next
friend standing on behalf of Gary Heidni k. Petitioner argues
that the issue of her standi ng has already been resolved in her

favor by the Third Circuit’s decision issued in this case on



April 18, 1997. See Pet.’s Mem at 4-5. At that time, the Third
Crcuit held that Ms. Wiite had next friend standi ng because
there was insufficient evidence in the record to support a

finding that M. Heidnik is conpetent. See In re Heidnik II1,

112 F. 3d at 112. Nornmally, this court would be bound by the
Third Circuit decision under the | aw of the case doctrine. See
Pet.’s Mem at 5, 9-11; Tr. 6/30/99 at 77-78.

In light of the subsequent proceedi ngs which have occurred
in this case, however, we respectfully reject the Petitioner’s
assertion that we are bound by the Third Crcuit’s determ nation
as to next friend standing. On April 18, 1997, we issued an
order according to the Third Circuit’s directive,* and | ater that
sane day, the United States Suprene Court vacated our order
staying the execution of M. Heidnik. Since our stay was issued
pursuant to the express directive of the Third Grcuit, we nust
respectfully question the underlying rationale for that directive
—that is, Ms. Wite's next friend standi ng and her MFarl and
petition.

Petitioner argues, however, that the United States Suprene

Court, favoring comty, vacated the stay because the Court found

*Qur order of April 18, 1997: (1) granted next friend status
to Ms. Wiite; (2) appointed counsel for Ms. Wite; (3) entered a
stay of execution; (4) ordered rel evant pages of the proceedi ngs
for the newly appoi nted counsel; (5) anmended the caption of the
case. See Order 4/18/97; and (6) required that “the habeas
corpus petitionis to be filed with in a reasonable tine.”
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it premature in light of the appeal and request for a stay
pendi ng before the Pennsyl vania Suprene Court. See Pet.’s Mem
at 13; Tr. 6/30/99 at 9, 14-15. Petitioner explains that the
limted | anguage of the order vacating the stay, which | acks
specific coment on the propriety of the Third Crcuit’s next
friend standing ruling, signifies that the order was witten in
order to provide tenporary deference until the state court
proceedi ngs were conpleted. See Pet.’s Mem at 12; Tr. 6/30/99
at 19-20.

We reject this explanation as unfounded specul ation on the
part of the Petitioner. Wile at first glance such an
expl anation m ght seem pl ausi ble, the fundanental fact is that
when the United States Suprene Court vacated the stay of
execution, there was nothing stopping M. Heidnik’s execution
fromproceeding forward at that point. At the tine the United
States Suprene Court ruled, not only was no other stay of

execution in place, see Comobnwealth of Pennsylvania v. Heidnik,

No. 50 EED. Msc. Dkt., slip op. (Pa. Apr. 18, 1997)(vacating the
stay of execution), but M. Heidnik' s execution was i nmm nent
because his death warrant was still in effect. Furthernore, we
have no reason to believe that the United States Suprene Court
coul d have known that its order would eventually be nooted by the
Pennsyl vani a Suprene Court’s issuance of a stay of execution.

See Tr. 6/30/99 at 53. |In fact, if the Pennsylvania Suprene

10



Court had instead denied or even delayed its stay of execution,
the United States Suprenme Court’s order vacating the stay woul d
have had full effect allowing M. Heidnik’ s execution to go
forward.®> W believe that, creative specul ation aside, there is
no way to avoid the basic fact that M. Heidnik immnently faced
execution as a result of the United States Suprenme Court’s order
vacating the federal stay. It necessarily follows that if the
United States Suprenme Court was allowing M. Heidnik to be
execut ed, the underlying consideration nust have been that no
next friend standing exists to file his post-conviction clains.
W find that for this reason, we agree with the Commonweal t h t hat
the stay and the issue of standing are inextricably linked in

this case.® See Tr. 6/30/99 at 50, 55.

°The Petitioner argues that if this scenario had occurred,
then the United States Suprene Court would have reversed its
original order vacating the stay of execution. See Tr. 6/30/99
at 9. This is of course also speculation. Furthernore, it seens
rather strange to us that Petitioner argues the inportance of
comty to the United States Suprene Court, but then clains that
such deference only extends to the Pennsylvani a Supreme Court
when it rules in favor of the Petitioner, i.e., by issuing a stay
of execution.

W al so reject Petitioner’'s claimthat the reasoning in
Burkitt v. Cunningham 826 F.2d 1208 (3d Cr. 1987), applies to
this case. See Tr. 6/30/99 at 25-27. |In Burkitt, the court
found the district court’s decision to grant a petitioner relief
per suasi ve because, anobng other reasons, a party had failed to
chal I enge the decision and did not attenpt to appeal the
district’s court order. Burkitt, 826 F.2d at 1223. Here, the
Commonweal th did not need to appeal the decision of the United
St at es Suprene Court because it correctly assumed that the
Suprene Court’s order vacating the stay of execution inplicitly
denied the propriety of next friend standing in its favor. As we

11



Petitioner also attenpts to buttress her argunent by
asserting that federal law clearly states that a stay is nerely a
procedural mnmechani smwhich has no inplications on the nerits of a
case. See Pet.’s Mem at 13-16; Tr. 6/30/99 at 5-7, 23. W
reject this argunent because we find that, under the unique
ci rcunst ances of the present death penalty litigation, a ruling
on a stay of execution can have substantive inplications. For
that reason, we find the non-death penalty cases cited by the

Petitioner to be inapplicable. See, e.qg., Naned & Unnaned

Children v. Texas, 448 U. S. 1327, 1330 (1980); Lawrence v.

Chater, 516 U. S. 163, 168 (1996); see also Pet.’s Mem at 13.

As we have di scussed above, the case at bar denonstrates
t hat when an existing stay of execution is vacated and the
execution is allowed to proceed, it forecloses further litigation
on the merits. W find, therefore, that cases where the United
States Suprene Court either granted a stay of execution or
affirmed an existing stay of execution are distinguished because
no possibility of inmm nent execution exists in those cases. In
fact, we agree with the Petitioner that rulings which result in
stayi ng executions nmay very well be procedural rather than a

ruling on the nerits. See, e.qg., Franklin v. Francis, 144 F. 3d

bel i eve the Supreme Court expressed that M. Heidni ks execution
coul d proceed through its order vacating the stay, we find it
conprehensi bl e that the Cormonweal th did not feel the need to
further appeal for a ruling on the Third Circuit’s decision.

12



429 (6th Gr. 1998); Carr v. Georgia, 521 U. S 1141 (1997).

Mor eover, we distinguish the decision in Ritter v. Smth, 726

F.2d 1505 (11th Gr. 1984), where the Eleventh Crcuit determ ned
that a ruling vacating a stay for one co-defendant, M. Evans,
was not a ruling on the nerits to be applied in the other co-
def endant’ s habeas corpus proceedings. |1d. at 1511-12. 1In fact,
since M. Evans was executed as a result of the United States
Suprene Court’s order vacating his stay of execution, it appears
the Court nmust have determned that M. Evans’ petition was
without nerit.” We find that this decisionis linmted by its
unusual facts, because the co-defendant was alleging simlar
habeas clains as M. Evans had in his petition. Conpare Tr.
6/ 30/ 98 at 6-8.

Moreover, we reject Petitioner’s argunent that the United
States Suprene Court has established a pattern and practice of
ei ther denying a stay of execution or vacating an existing stay
of execution as nerely a procedural nmechanism See Pet.’s Mem
at 15-16; Tr. 6/30/99 at 22-24. In the follow ng cases cited by

the Petitioner, see, e.q., Darden v. Wainwight, 473 U S. 927,

cert. granted, 473 U S. 928 (1995); Herrera v. Collins, 502 U S

1085, cert. granted, 502 U. S. 1085 (1992), reh’g, 828 S.W2d 8

I'ndeed, the United States Suprene Court vacated the stay on
the basis that M. Evans’ petition included issues conclusively
resolved and rejected in prior proceedings. See Ritter, 726 F.2d
at 1512.

13



(Tex. Crim App. 1992)(entered a stay of execution to solve the
internal contradiction of the United States Suprene Court), it is
clear that these cases are exceptional because the United States
Suprene Court changed its mnd within the same day to grant a
petition for wit of certiorari and hear the case on the nerits.

In addition, while Kyles v. Witley, 498 U S 931 (1990), cert.

granted, 511 U. S. 1051 (1994), is the closest case to support the
Petitioner’s proposition, we sinply viewthis as an anomaly, for
the United States Suprene Court appears to have nmade a m st ake
when it initially denied the stay of execution. |In the Court’s

decision on the nerits, see Kyles v, Witley, 514 U S. 419

(1995), there is no indication that it initially denied the stay
of execution for any procedural reason and, in fact, the Court
fails to even nention that it ever denied entering a stay of
execution. Wile these particul ar cases certainly evidence that
the United States Suprene Court has later ruled on the nerits of
a case where it had initially vacated a stay or denied to enter a
stay, there is no indication that the Court did so for any

i ntentional reason, such as fostering comty with the state
courts. Rather, it appears that these are exceptional cases
where the United States Suprene Court either changed its mnd or,
in the Kyles case, made an initial mstake in believing the
petitioner’s claimwas without nerit. For these reasons, we do

not find that these cases | end support to Petitioner’s contention

14



that the United States Suprene Court vacated the stay of
execution as a procedural nmechanismto defer to proceedings in
t he Pennsyl vani a Suprene Court.

Finally, we believe if the United States Suprene Court had
only vacated the stay for the purpose of deferring to state
proceedi ngs, it would have issued a tenporary stay to that

effect. For exanple, the Petitioner cites Netherland v. Tuggle,

515 U. S. 951, cert. granted, 515 U. S. 1188 (1995), in which the

United States Suprene Court vacated the stay of execution,

al though it believed neritorious issues mght exist in the case.
Tr. 6/30/99 at 22-23. Because it realized the petitioner would
be at risk of execution pending his application for further
relief in the United States Suprene Court, the Court explicitly

i ssued a tenporary stay. See Netherland, 515 U S. at 951-52. W

therefore believe if the United States Suprene Court had wanted
to wait for the state court ruling in this case, it would have
entered a tenporary stay of execution pending the state court
ruling, rather than run the risk of M. Heidnik’s execution. In
conclusion, we find that the United States Suprene Court’s ruling
vacating the stay of execution issued by this court inplicitly
denoted that M. Heidnik’s execution could go forward. In |ight
of this history, respectfully believe we are not bound by the
Third Crcuit’s decision with respect to next friend standing.

Furthernore, even without the ruling of the United States

15



Suprene Court, we question whether the Third Circuit decision on
next friend standi ng was binding on the state courts of

Pennsyl vania in light of the fact that they never previously
coul d consider the Wiitnore issue. Before the Third Crcuit

deci sion, Petitioner had never alleged next friend standing
before the state courts.® In fact, the Pennsyl vania Suprene
Court issued its stay of execution on April 19, 1997, on the
express basis that it wanted the parties to file briefs
addressing issues with respect to next friend standi ng under

Pennsylvania law. See In re Heidnik, 720 A 2d 1015 (Pa. 1997)

(“Inre Heidnik 1”). The United States Suprene Court declined to

vacate the stay of execution, and nore than a year |ater the
Pennsyl vani a Suprene Court issued a decision recogni zi ng next

friend standing under its state jurisprudence. See In re Heidnik

Il at 1021. W find that the procedural history indicates that
Petitioner was waiting for Pennsylvania Suprene Court to devel op
its jurisprudence on next friend standing so it could determ ne
whet her it could file post-conviction clains in the state courts
on the basis of next friend standing. See Pet.’s Mem at 30.

When the Petitioner subsequently filed the habeas post-conviction

8The attorneys on behalf of M. Heidnik had originally filed
in the Court of Conmon Pleas by claimng his execution would be
unconstitutional under Ford, but had not filed under the status
of next friend. The Supreme Court of Pennsylvania held it was
appropriate for the Court of Common Pleas to hold a hearing under

t hose circunst ances. Inre Hidnik Il, 720 A 2d at 1021.
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clains in the Court of Common Pl eas on Septenber 18, 1998,
Petitioner assuned the Pennsyl vania Suprenme Court deci sion of
August 19, 1998 granted her standing.® See Pet. Habeas Corpus

9/18/98 at Y 12-13, 24, 26; see also Br. Next Friend Appell ant

5/24/99 at 10; conpare Pet.’s Mem at 7, 30.° W find it
curious, therefore, that the Petitioner now asserts the state
courts in this case were foreclosed fromruling on next friend

st andi ng because of the earlier Third Grcuit decision. Pet.’s
Mem at 24-28; Tr. 6/30/99 at 35-37. Indeed, if we were to find
the Court of Common Pleas was wong to determ ne

Wit nore standing i ssues before it on Septenber 18, 1998, because
it was bound by the Third G rcuit decision, it would appear to

open the door for litigants to circunvent state courts and the

Petitioner presunmed she had standi ng because the
Pennsyl vani a Suprenme Court in its August 19, 1999 decision stated
that “the present Petition for Review filed by Maxi ne Davi dson
White as next friend is properly before the court for
disposition.” See In re Heidnik Il at 1021. This phrase appears
to indicate that the Pennsylvania Supreme Court has proper
jurisdiction over the petition appealing the Ford conpetency
determ nation as there were jurisdictional problems with the
Court of Common Pleas’ initial decision to accept the Ford
application. |d. Oherwise, it seens illogical that the court
woul d have found M. Heidnik conpetent to be executed under Ford,
but inconpetent to waive his right to appeal, requiring next
friend status under Wiitnore. It is also clear from subsequent
proceedings in the state courts that the Petitioner was never
granted next friend standing. See, e.q., Wite, slip op. at 4-5.

“Wth the benefit of hindsight, Petitioner now seens to
argue that the all eged Pennsylvania Suprene Court decision on
next friend standing was not a determnation, but nerely an
adoption of the Third Circuit decision.

17



policy requiring exhaustion by filing the standing issue first in
federal court.

Moreover, the issue of next friend standing was properly
before the Court of Commobn Pl eas because Petitioner was required
to exhaust such standing issues before the state courts. An
applicant filing a habeas petition nust first exhaust all clains
in the state courts under 28 U S.C. 8§ 2254(c), before requesting
habeas relief in federal court. Since the petition filed in the
Court of Common Pl eas was the first formal request for habeas
relief by the Petitioner,' we do not believe, as the Petitioner
now argues, that the substantive post-conviction clainms were the
only clains that were subject to the exhaustion requirenent.
See, e.qg., Pet.’s Mem at 28-29; Tr. 6/30/99 at 33-35.
Furthernore, it is clear that until this habeas corpus petition
was filed wiwth the Court of Common Pl eas, the next friend
standi ng i ssue had never been decided by any state court. See |

re Heidnik I, 720 A.2d at 1021; conpare Tr. 6/30/99 at 34.12

"When Petitioner initially filed in this court, she sought
to proceed in forma pauperis, for the appointnent of habeas
counsel and for a stay of execution pursuant to 28 U S.C. § 2251
under McFarland. In MFarland, the Court held that a stay
pursuant to 28 U.S.C. 8 2251 nmay be entered upon invoking the
right to appoi nted counsel pursuant to 21 U S.C. 8 848(q)(4)(B)
even before the filing of a formal legally sufficient habeas
petition. 512 U S. at 857.

?Besi des the fact that it contradicts her own argunent,
Petitioner cannot now claimthe issue of next friend standi ng was
al ready exhausted by the state courts via the August 19, 1998
deci sion of the Pennsylvania Suprene Court. See Tr. 6/30/99 at

18



Petitioner argues, however, that exhaustion of the standing
issue is not required because there is a binding federal decision
by the Third Crcuit under Whitnore instigated by the MFarl and
petition filed with this court.® See Tr. 6/30/99 at 21, 24, 78.
The procedural posture of this case is rather unique. W
therefore question whether a federal decision on standing rel ated
to a habeas corpus claimcan ever be binding on a state court
whi ch has not yet had a chance to decide its own jurisdiction to
accept such a petition. Petitioner cites a plethora of cases
enunci ating the principle that under the Suprenmacy C ause and the
doctrine of “full faith and credit,” see U S. Const., art. |V,

§ 1; art. VI, a substantive issue once litigated in federal court
is foreclosed fromrelitigation in state courts. See Pet.’s Mem
at 24-28; Tr. 6/30/99 at 36-38. However, all of the cited cases

invol ve issues litigated on the nerits, rather than litigation on

the issue of jurisdiction. See, e.q., Mchesky v. Bizzell, 414

F.2d 283, 291 (5th Gr. 1969); Delaware Valley Ctizens’ Counci

34. It is clear that the Pennsylvania Suprenme Court did not rule
on the next friend standing issue. See supra note 8.

B\We al so question whether the decision associated with the

Petitioner’s McFarland application is still in effect because the
United States Supreme Court vacated the stay associated with that
application. In addition, the record relating to the MFarl and

application, which the Third Crcuit noted was inconplete, was
never supplenmented by the Petitioner after the Third Circuit
ruling. See In re Heidnik Il1l at 112-13. Nor did Petitioner
seek clarification fromthe federal courts after the Suprene
Court ruling as to whether she would be required to exhaust the
i ssue of next friend standing before the state courts.
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for dean Air v. Commpbnwealth of Pennsyl vania, 755 F.2d 38, 42

(3d Cir. 1985); Badgley v. Santacroce, 800 F.2d 33, 38 (2d GCr.

1986); London v. City of Philadel phia, 194 A 2d 901, 902-3 (Pa.

1963); Lawrence v. Wods, 432 F.2d 1072, 1076 (7th Cr. 1970).

In fact, in each of these cases, the federal court’s jurisdiction
was an undi sputed issue. Here, since jurisdiction is the

di sputed issue, we find these cases inapplicable. Thus, we find
t hat because Petitioner’s habeas clains were first asserted in
state court, she was properly required to exhaust the standing

i ssue there as well.

Since we do believe that the next friend standing i ssue was
properly before the Court of Common Pl eas, we |ook to the
proceedi ngs of the state courts of Pennsylvania which have now
made express findings about M. Heidnik’s conpetency to waive

further appeals under Whitnore. See Tr. 4/27/99 at 36-41; Wite,

slip op. at 10-183.

In a proceeding instituted by an application for wit of
habeas corpus, factual findings are entitled to a presunpti on of
correctness. See 28 U.S.C. § 2254(e)(1). Wuen a state court has
hel d a conpetency hearing, the United States Suprene Court has
instructed that “a state court’s conclusion regarding a
defendant’s conpetency is entitled to such a presunption.”

Denost henes, 495 U.S. at 734 (applying the presunption fromthe

former 28 U.S.C. § 2254(d)); see also Maggio v. Fulford, 462 U.S.

20



111, 117 (1983) (applying 8 2254(d)); cf. Marshall v. Lonberger,
459 U. S. 422, 434-35 (1983) (applying presunption of § 2254(d) to
state court’s finding of credibility). Even in the absence of an
express finding of conpetence by the state courts, a defendant
who alleges insanity in his habeas corpus petition may be
presunmed to be conpetent, since the trial court judge would not
have otherwi se allowed the trial to proceed. See Ford, 477 U.S.
at 425-26 (Powell, J., concurring). Thus, we find that the state
court’s finding that M. Heidnik is conpetent under the standard
elucidated in Witnore is entitled to a presunption of

correct ness.

Moreover, we find that the state courts were not wong to
proceed to exam ne M. Heidnik’s conpetency based on the
assunption that the Third Crcuit’s decision is not final. In
fact, we have reason to believe that the Third Grcuit did not
intend to preclude further determnations in the state courts
wWth respect to the Wiitnore conpetency because it noted
t hroughout its opinion that the conpetency findings were
i nconpl ete rather than incorrect. Doing so, it acknow edged t hat
the state could conduct full and conpl ete proceedi ngs on M.

Hei dni k’ s conpetency for next friend status, and thereby conplete

t he record. **

W& note that the Third Circuit recognized that if the state
court had already nade findings as to the conpetency of M.
Hei dni k under Whitnore, it would have been conpelled to presune
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For instance, the Third Crcuit noted “it may be that the

evi dence woul d support a finding that M. Heidnik could nmake sone

In

or ot her decision regarding wai ver of further appeals.

re Heidnik Il1l, 112 F.3d at 111. Also, it did not hold that M.

Hei dni k has not made a rational decision to die, but nerely that
“the record does not support a rational explanation as to why.

he could. . . make a rational decision to die.” 1d. at 112
(enphasi s added). The opinion continues, “[a] psychiatric expert
m ght have supplied this. . . .” [Id. It is apparent that the
Third Grcuit did not find that the conpetency determ nation of
M. Heidni k was conpl ete, but believed further factual inquiry
m ght resol ve the issue.

The Third G rcuit clearly was concerned that the evidence

before it was legally insufficient in light of the fact that Dr.

OBrien, the only expert who found M. Heidnik to be conpetent to

the correctness of those state court findings pursuant to 28
US C 8 2254(e)(1). See Inre Heidnik 111, 112 F.3d at 112 n.7.
However, under the exigent circunstances of the appeal, the Third
Crcuit was nerely required to review our determ nati on of
conpetency for error since there was never a formal “application
for a wit of habeas corpus” before the federal courts. See |d.

at 111-12; 28 U.S.C. 8 2254(e)(1).

The Third G rcuit did suggest, however, that it had applied
the presunption of 28 U S.C. 8§ 2254(e)(1) in review ng the Ford
conpet ency determi nation of the Court of Common Pl eas; however,
under the time pressure that the Third Grcuit faced, it is not
surprising that they wote very little on their review of that
record. See Inre Heidnik 11l at 112 n.7.; see also Pet.’s Letter
7/2/99 at 2. Moreover, the Third G rcuit apparently questioned
the status of those findings because an appeal was pending in the
Pennsyl vani a Suprene Court at that tinme. |d.
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wai ve his appeals, did not address the issue of rationality.

Hol ding that “rationality” is a requirenment for valid waiver, the
court refused to find M. Heidnik conpetent w thout testinony
that his waiver was the result of a rational decision.

In order to conplete the record, the state conducted
extensi ve hearings on Witnore conpetency, including whether or
not M. Heidnik could make a rational decision to die. As
anticipated by the Third Crcuit, psychiatric experts did in fact
supply support for a rational explanation as to why M. Heidnik
could nake a rational decision to die.®® W find that the
Wi t nore conpetency proceedings in state court conport with the
Third Grcuit’s tacit invitation to devel op a nore conprehensive
record to all ow appropriate findings.

In light of the subsequent proceedings in this case after
the Third Circuit decision, we find that Ms. Wite does not have
next friend standing on behalf of M. Heidnik.

B. The Conpetency Hearing in the Court of Conmon Pl eas

As we have di scussed extensively above, the Third Crcuit
deci sion does not control the determ nation of whether M.

Hei dnik is conpetent to waive appeals and capable of nmaeking a
knowi ng, voluntary, intelligent and rational decision to do so.
| nstead, we | ook to the determ nation of conpetency nade by the

Court of Common Pleas and affirmed by the Suprene Court of

See di scussion below, I11.B.1.

23



Pennsyl vani a.

Since we are considering the issue of M. Heidnik’s
conpetency as part of the Petitioner’s application for habeas
relief, the state court’s factual determ nations are presuned
correct. See 28 U S.C. 8§ 2254 (e)(1). This presunption of
correctness can be overcone only by clear and convincing
evidence. 1d. The evidence nust denonstrate either that the
deci sion “was contrary to, or involved an unreasonabl e

application of, clearly established Federal law,” or that it “was
based on an unreasonabl e determ nation of the facts.” 28 U S.C

8§ 2254(d)(1)-(2). The state court determ nation of a defendant’s
conpetency is entitled to the statutory presunption of

correct ness. See Denpbst henes, 495 U.S. at 736; Mller v. Fenton,

474 U. S. 104, 113 (1985). 1In accordance with this statute, we
w || exam ne the conpetency proceedi ng that was conducted by the
Court of Conmon Pleas in 1999. ¢

1. Record Supports Conpetency Determn nation

W& note that Petitioner argues that we should review state
court findings de novo, on the basis that an unfair proceeding in
state court does not nerit the presunption of correctness under
28 U S.C 8§ 2254(e)(1). See Pet.’s Mem at 32-34. Petitioner’s
argunent directly contravenes the plain | anguage of 28 U. S. C
8§ 2254(e)(1). Furthernore, an applicant can chall enge state
court findings as being unfair by “rebutting the presunption of
correctness by clear and convincing evidence.” 28 U S.C
§ 2254(e)(1). We find no basis, however, for the claimthat the
factual determ nations froman unfair state court proceedi ng
shoul d be revi ewed de novo. The specific challenges raised by
the Petitioner with respect to fairness of the state proceedi ngs
are addressed in Section I11.C. 2, bel ow.
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Petitioner has argued that the state decision was founded on
an unreasonabl e factual determ nation under
28 U.S.C. § 2254(d)(2). To effectively denonstrate error, the
Petitioner has the burden of show ng by clear and convi nci ng
evi dence that the state decision was based on an incorrect
interpretation of the facts. 1In the case at bar, Petitioner
woul d have to show by clear and convinci ng evi dence that she had
provi ded an adequate explanation as to why M. Heidnik is unable
to appear on his own behalf to prosecute the action. See
Wiitnore, 495 U. S. at 162.

Wiitnore requires “a showi ng by the proposed ‘next friend
that the real party in interest is unable to litigate his own
cause due to nental incapacity.” |1d. at 165. The United States
Suprene Court has held that the conpetency standard for standing
trial is “whether the defendant has ‘sufficient present ability
to consult with his |awer with a reasonabl e degree of rational
understanding’ and a ‘rational as well as factual understandi ng

of the proceedings against him’'" Godinez v. Mran, 509 U S. 389

(1993) (quoting Dusky v. United States, 362 U S. 402 (1960)).

Wil e the focus of a conpetency inquiry is whether defendant
has the ability to understand the proceedi ngs, the purpose of the
"knowi ng and voluntary” inquiry is to determ ne whether the
def endant actually does understand the significance and

consequences of a particul ar decision and whet her the decision is
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not coerced. Godinez. at 401 n.12 (citing Faretta v. California,

422 U. S. 806, 835 (1975); Drope v. Mssouri, 420 U.S. 162, 171

(1975)). These determ nations do not hinge on the use of certain
words, but require the fact-finder to nmake an effort to
under st and whet her the defendant is capable of making and has
made a rational decision to forego appeals.

The Petitioner argues that “M. Heidnik’s del usions render
hi mincapabl e of consulting with his |awer with any reasonabl e
degree of rational understanding and that he does not have a
rati onal understanding of the proceedings.” Pet.’s Mem at 20.
She argues that neither Dr. O Brien nor Dr. Sadoff gave testinony
addressing M. Heidnik's ability to rationally assist hinself in
the | egal process. However, we note that the Court of Common
Pl eas, after the evidentiary hearing as to M. Heidnik’s
conpetency in order to determ ne next friend standing, found
ot herwi se, and wth reasonable justification.

Petitioner also clains that Dr. O Brien could not explain
how M. Heidnik's desire for execution has a rational basis, but
we find this claimto be unsupported by the record. Dr. OBrien
and Dr. Sadoff both cogently explained M. Heidnik' s belief that
his execution mght initiate a process that ultimtely abolishes
the death penalty as rational, given his understanding that the
Uni t ed Ki ngdom abol i shed the death penalty after the execution of

an i nnocent person.
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Finally, Petitioner attenpts to discredit Dr. OBrien's
testinmony on the basis that the witness did not conclude that M.
Heidnik is a paranoid schizophrenic. Pet.’s Mem at 22.

However, we note that Dr. O Brien explained in his testinony that
a diagnosis of M. Heidnik as schi zophrenic woul d not bear on the
determ nation of conpetency or rational decision-nmaking. Dr.
Sadof f, who accepted a diagnosis of paranoid schizophrenia,
concurred that paranoid schizophrenia was not inconpatible with a
concl usi on of conpetency.

In addition to considering Petitioner’s argunents, we have
chosen to review the record and ascertain whether there is any
cl ear and convincing evidence that the state court determ nation
was based on an unreasonabl e determ nation of the facts.

Al t hough section 2254(e)(1) requires the Petitioner to refute the
presunptive correctness of the state court’s findings, we find
that the record nerits review due to the serious nature of the
present litigation. Qur independent review of the record of the
state court proceedi ngs does not persuade us that the state was
erroneous in holding that Petitioner failed to prove M.

Hei dni k’ s i nconpetence and that he has not know ngly,
intelligently and voluntarily waived his right to proceed.

The court nade its Findings of Fact and Concl usions of Law
on April 27, 1999, denying Ms. Wite standing as next friend.

Based on its judgnent of the credibility and testinony of the
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expert psychiatrists, including the individual reports submtted
by each of the four doctors, we believe that the court was
correct in determning that M. Heidnik is conpetent to waive
further appeals, and that his decision to do so is voluntary,
intelligent, knowing and rational. See Tr. 4/27/99 at 36-40.
The court properly credited Dr. O Brien’ s eval uati on and
findings.? First, it noted Dr. OBrien's deternm nation of M.
Hei dni k’ s conpetence to nake a knowing, intelligent and vol untary
decision. |d. at 2-265. Also, the court explained that M.
Hei dni k’ s deci sion not to pursue appeals was not irrational
because, according to Dr. OBrien, “he thought [his death] would
begin a process that would sonehow. . . prove that he is.
i nnocent, that sonehow capital punishnent woul d be done away
wth.” 1d. at 27. This rational belief was infornmed by M.
Hei dni k’ s awareness that capital punishnent was abolished in the
United Kingdom after the execution of an innocent person. 1d.;
see also Tr. 3/1/99 at 38-40. Furthernore, it was not
unreasonabl e for the court to accept Dr. OBrien's explanation of
why “the diagnosis of paranoid schizophreni a does not negate the

defendant’s ability to nake rational choices regarding further

"We note that the court was inpressed by Dr. OBrien's
qual i fications, including his background as a nedi cal doctor and
attorney and his experience as a court psychiatrist in the
crimnal justice system Wth the benefit of observing Dr.
OBrien, it found him*“receptive to all questions on both sides
and open in his responses,” and determ ned that his opinions were
objective. Tr. 4/27/99 at 36-37.
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appeals.” Tr. 4/27/99 at 29.

The court al so appropriately gave weight to Dr. Sadoff’s
testinony that M. Heidnik is conpetent, and that his decision to
forego further appeals is voluntary, know ng, intelligent and
rational. |1d. at 29. Dr. Sadoff concluded that M. Heidnik is
not psychotic, and that his paranoid schi zophrenia, including
unrel at ed del usi ons, does not nean he is inconpetent. [d. at 30-
31. Furthernore, we believe that the court properly credited Dr.
Sadoff’s testinony, simlar to that of Dr. O Brien, that
“defendant’ s belief that his execution could lead to the
abolition of the capital punishnent is . . . based on his
know edge of a case fromthe United Kingdom where the execution
of an innocent person . . . |led to abolition of a death penalty.”
Id. at 30. The court concluded that, because “[d]ef endant bases
hi s hopes on an actual case rendered . . . the hope . . . is, in
fact, a rational hope.” 1d. at 31.

The court al so wei ghed testinony by the defense experts.

The court noted that Dr. Bernstein “conceded that Dr. O Brien was
in position to render an opinion based on [the] evaluation.” 1d.
at 32. Furthernore, Dr. Bernstein’s opinion that the Defendant
was i ncapabl e of understanding the proceedings and rationally
assisting in his own defense was based on previ ous di agnoses
unrel ated to any conpetency proceedi ngs and nmade on occasi ons

when the defendant refused to speak with him But for those
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di agnoses “he would have agreed . . . that the defendant’s
assertion of innocence was a rationalization.” 1d. at 33. The
second defense expert, Dr. Blunberg, found the Defendant to be
del usional during the January 29th evaluation. He characterized
M. Heidnik’s belief that his execution will end capita

puni shment as a delusion, and therefore irrational. 1d. at 34.
At the sane tinme, it appears that Dr. Blunberg essentially agreed
with Drs. O Brien and Sadoff that M. Heidnik understands the

| egal consequences of taking no further action. |d. at 35.

We find on the basis of the evidence before the court that
it was not unreasonable for the court to disagree with Dr.
Bernstein’s conclusion that Defendant’s goal of ending the death
penalty was psychotic. See Id. at 38. Nor do we find the
court’s disagreenent with Dr. Blunberg s opinion that the
Def endant was delusional at that tinme to be unreasonable in |ight
of the testinony by Drs. O Brien and Sadoff. |d. at 38.

Finally, the court correctly took into account “defendant’s
testinony that he wi shes no further challenges to the carrying
out of his execution.” |d. at 39. The court, which had the
benefit of observing M. Heidnik testify, determ ned “that
defendant’s desire is genuine, knowng and intelligent. It is a
voluntary and rational decision.” 1d. W find, therefore, the
court’s conclusion that Defendant is “conpetent in all regards

for the purpose of the next-friend litigation” is supported by
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the record 1d. at 40.

Not only do we believe, upon review ng the record, that the
court’s determnation is sound, but we value the observation of
the court because we do not have the benefit of observing the
expert w tnesses and experiencing their testinony firsthand.
Furthernmore, the Court of Common Pl eas had the opportunity to
observe M. Heidnik and to question himregarding his choice not
to pursue representation by counsel. See Tr. 4/27/99 at 24.

Based on the foregoing, we find that Ms. Wiite has not
denonstrated the conclusion of the Court of Common Pleas to be
erroneous. There is nore than adequate evidence to support the
court’s findings and conclusions that the Petitioner failed to
prove M. Heidnik’s inconpetence and that M. Heidnik has
knowi ngly, voluntarily and intelligently waived his right to

proceed. M. Wiite is therefore not entitled to “next friend”

standing. See Wiitnore, 495 U S. at 149.

2. Conpetency Deternm nation |Is Not | nherently Suspect

Petitioner argues that “this Court cannot presune the state
court’s factual determ nations to be correct” because the state
court proceedings were inherently unfair and erroneous. Pet.’s
Mem at 32-33. Specifically, Petitioner clains that the findings
of the Court of Comnmon Pleas are “inherently suspect,” alleging
that: (1) Judge Poserina had and relied on inappropriate off-the-

record conversations with his daughter, a psychiatrist, and other
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doctors; (2) Dr. OBrien is a biased expert whose testinony was
i nproperly used as that of a court witness; (3) the Commonweal th
experts did not enploy the appropriate |egal standard for
conpetency; and (4) the waiver colloquy was “grossly defective.”
Pet.’s Mem at 33.

As we expl ai ned above, the federal habeas corpus statute
accords state court determ nations of fact a presunption of
correctness. 28 U S.C. § 2254(e)(1). This presunption can be
overcone only by clear and convincing evidence that the decision
bel ow “was contrary to, or involved an unreasonabl e application
of, clearly established Federal law,” or “was based on an
unreasonabl e determ nation of the facts in |ight of the evidence
before it.” 1d at 8§ 2254(d)-(e)(1). Addressing Petitioner’s
allegations, we find that she has failed in each instance to
present clear and convincing evidence that the statutory
presunption of correctness has no application to the state
proceedi ngs. W conclude, therefore, that her claimthat she was
denied a full and fair hearing has no nerit.

First, Petitioner urges that we find error based on Judge
Poserina' s statenent that “in evaluating the testinony here, |
was educated a little bit by just off-the-record conversations
with not only ny daughter but other doctors, and | have cone to
i ndependent judgnents based on the record.” Tr. 4/27/99 at 41-42

(enmphasi s added). W concur with the Pennsylvani a Suprenme Court
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that the judge clearly “states that he cane to an i ndependent

j udgnment regarding M. Heidnik’'s conpetency.” White, slip op. at
7. W agree that these conversations “took place prior to the
comencenent of the instant case, and were conpletely unrel ated
to the matter at hand.” 1d.

We al so disagree with Petitioner that Judge Poserina' s
coment that he was “educated a little bit by just off-the-record
conversations” indicated those conversations occurred during the
course of the proceedings before him The judge nmay well have
meant he was educated by conversations in years past, and nothing
in his comment suggests the contrary. Watever the notivation
for the comment, it is irrelevant to the extent that we find he
arrived at an independent judgnent on the basis of his
“experience and capacity to correctly decide.” Tr. 4/27/99 at
41-42. As the Pennsylvania Suprenme Court noted, judges bring to
t he bench general know edge that they use in the course of their
determ nations. Wite, slip op. at 7.

Petitioner clains next that the court “violated fundanental
nornms of due process and a fair and inpartial hearing” by
appointing Dr. OBrien as a court expert for the 1999 hearing and
relying on his testinony. This claimis prem sed on the argunent
that Dr. OBrien testified as a Conmonweal th wi tness during the
1997 hearing before this court, and was thereafter a biased

witness. Pet.’s Mem at 41. Petitioner also alleges that the
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Commonweal th m srepresented Dr. OBrien’s role in the federa
proceedi ngs, and that the court relied on this m srepresentation.
Id. at 41-42. W disagree that the court’s reliance on Dr.
OBrien' s testinony anounts to a violation of due process.

Dr. OBrien was the state court’s expert during the 1997
conpetency proceedings. In the April 1997 proceedi ngs before
this court, the Commonwealth allegedly consulted Dr. O Brien on
its cross-exam nation of Petitioner’s experts, and we heard
testinony fromDr. OBrien that assisted us in our ruling.
However, Dr. OBrien’s role before this court in 1997, even
including his limted assistance to the state, is not a
sufficient basis to conclude that he is a biased witness on
behal f of the Commopnwealth. This is true particularly in |ight
of his singular know edge of M. Heidnik.?®

Again, given Dr. OBrien’s unique qualifications for this
case, and after exam ning his |l engthy and neasured testinony
bef ore Judge Poserina, we agree with the Pennsyl vania Suprene
Court that no abuse of discretion occurred that violated due

process. Nor does the record support Petitioner’s contention

8Dr. O Brien, as we have stated previously, was the court’s
expert who evaluated M. Heidnik for the purposes of the 1997
conpet ency determi nation under Ford. This background proved
val uable in the course of the nost recent eval uation for purposes
of determ ni ng, anong ot her things, whether M. Heidnik’'s
condition had changed. Also, Dr. OBrien s many years of
experience in the crimnal systemand his background as both
attorney and nedi cal doctor qualified himas a val uabl e w tness
to assist the state court in its findings.
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that the Commonweal th m srepresented Dr. O Brien's role before us
or that any such m srepresentation bore on the Judge’s

i ndependent determ nation that Dr. O Brien was a val uabl e and
credi bl e court w tness.

Unsurprisingly, Petitioner finds fault with the Pennsyl vani a
Suprene Court’s review of these clains concerning Dr. O Brien
Pet.”s Mem at 48. However, that court relied, as we do, on
Judge Poserina’s ability as a fact finder to deduce the
credibility and bias of each witness before him To do so was
not an abuse of discretion.

Petitioner’s third basis for arguing that we should revisit
the issue of M. Heidnik s conpetency is that Dr. O Brien and Dr.
Sadoff did not apply the correct |egal standard under Whitnore.
Pet.’s Mem at 49. This claimhinges on the fact that neither
Dr. OBrien nor Dr. Sadoff directly stated that M. Heidni k was
able to consult with counsel. Petitioner further avers that
nei t her of those experts provided a “rational explanation as to
why . . . he could, despite his delusions, make a rational

decision to die.” |1d. at 49 (quoting In re Heidnik Ill at 112).

We have al ready discussed at length that the state court
could properly find on the basis of the testinony before it that
M. Heidnik’s decisionis rational. W reiterate that the
experts’ testinony clearly and repeatedly addressed the question

of M. Heidnik’s conpetence to litigate his own cause and his
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ability to make a rational, know ng, intelligent and voluntary
decision to waive his appeals. Wether or not the experts used a
specific word or phrase about consulting with counsel is
immaterial to the substance of the testinony, which established
that M. Heidnik was able to consult with counsel. Petitioner’s
argunent appears to be an attenpted avoi dance of the requirenent
of clear and convincing evidence that the court’s findings were
erroneous.

Simlarly, we find Petitioner’s claimof “rubber-stanping”
by the Court of Common Pleas to be without nerit. Pet.’s Mem at
56. According to Petitioner, the judge' s oral findings were a
regurgitation of the state’s witten proposed findings. W find,
fromour exam nation of the record, that the court properly nmade
its own determ nations on the basis of the credence it accorded
the different expert testinonies.

Furthernore, as Petitioner points out, the Pennsylvania
Suprene Court is clearly willing to find that a | ower court has
engaged in rubber-stanping of an advocate’ s argunents.

Petitioner cites to a case in which the Pennsylvania Suprene
Court found “whol esal e adoption by the post-conviction court of

an advocate’'s brief.” Pet.’s Mem at 57 (quoting Conmonwealth v.

Wllianms, _ Pa. _, 1999 W. 357331 (Pa. June 4, 1999)). W find
hi ghly persuasive that the court did not reach the sane

conclusion in this case, despite its willingness to do so where
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appropriate. See id.

Petitioner’s penultimate claimis that the state court
conducted a defective waiver colloquy, and that M. Heidnik’'s
wai ver of his right to pursue post-conviction appeal s was not
voluntary, knowi ng, and intelligent. However, the Court of
Common Pl eas determ ned that M. Heidnik’s waiver satisfied the
Wi tnore test - that he was not only conpetent to waive further
appeal s, but that his actual decision to waive was vol untary,
knowi ng, and intelligent. Having determned this, any additional
col | oquy woul d have been purely redundant, for its purpose woul d
have been to establish exactly what the court had al ready
ascert ai ned.

Finally, Petitioner argues that Judge Poserina shoul d have
recused hinself fromthe proceedings before him Pet.’s Mem at
68. The burden is on Petitioner to denonstrate that the Judge
abused his discretion in denying the recusal notion, and she has
not done so. W have already noted that our exam nation of the
record persuades us that the proceedi ngs before Judge Poserina
were fair and inpartial. Even w thout addressing Petitioner’s
clains of bias shown by the Judge in other proceedings, we find
no evidence of bias in the record of this case. Judge Poserina
properly refused to recuse hinself, and the Pennsyl vani a Suprene
Court appropriately upheld that decision. W find, therefore,

that Petitioner has not refuted with clear and convi nci ng
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evidence that the findings of the state court were erroneous.

V. CONCLUSI ON

After careful consideration to the argunents presented to
us, we find that the Petitioner has failed to establish next
friend standing on behalf of M. Heidnik. W believe that M.
Hei dni k has given a knowi ng, intelligent and voluntary wai ver of
his right to prosecute his own case. As standing is a threshold
determ nation, we are constrained to find that the Petitioner is
not entitled to stay of execution. Nor can we reach the nerits
of the Petitioner’s habeas corpus clains filed on behalf of M.

Hei dni k. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MAXI NE DAVI DSON WHI TE, as
next friend to GARY HElI DNl K

Petiti oner, : No. 97-2561

V. ; DEATH PENALTY CASE

MARTI N HORN, Conmi ssi oner,
Pennsyl vani a Depart nment of
Corrections, GREGORY VH TE,
Superintendent of the State
Correctional Institution at
Rockvi ew, and the
COMVONVEALTH OF PENNSYLVANI A,

Respondent .

ORDER

AND NOW this 3rd day of July, 1999, for reasons stated in

the foregoing menorandumit is hereby ordered as foll ows:

1

The Application for Stay of Execution filed on Mnday,
June 28, 1999, is hereby DEN ED

The Petition for Wit of Habeas Corpus filed on Mnday,
June 28, 1999, is hereby DI SM SSED. W do not believe
that Petitioner has standing to bring an action as next
friend to Gary Hei dni k.

The Application for Stay of Execution is deenmed to al so

be an application for a certificate of appealability
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which is also DENIED. W do not believe that the
Petitioner has nmade a substantial show ng of the deni al

of a constitutional right under 28 U S. C. 8§ 2253(c)(2).

BY THE COURT:

Franklin S. Van Antwerpen, U S. D.J.
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