IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH FI DTLER : ClVIL ACTI ON
Petiti oner :

VS.

FRANK D. G LLIS, et al. :
Respondent s : NO  98-6507

ORDER _AND MEMORANDUM

ORDER

AND NOW to wit, this 29th day of June, 1999, upon
careful and i ndependent consideration of the Petition for Wit of
Habeas Corpus of Petitioner, Joseph Fidtler (Docunment No. 1, filed
Decenber 15, 1998), and the rel ated subm ssions of the parties, and
after review of the Report and Recommendation of United States
Arnold C. Rappoport dated April 20, 1999, Cbjections of Petitioner
to Magistrate Judge Recommendati on, and the Response to
Petitioner's Objections to Magi strate's Report and Recommendati on,
IT IS ORDERED, for the reasons set forth in the follow ng
Menorandum that the Report and Recommendation of United States
Magi strate Judge Arnold C. Rappoport dated April 20, 1999 is
REJECTED.

| T1S FURTHER ORDERED t hat the Petition for Habeas Cor pus
is DISM SSED W THOUT PREJUDICE to petitioner's right to file an
anended petition pursuant to Federal Rule of Cvil Procedure
15(c) (2) upon exhaustion of his state renedi es under Pennsylvania's

Post Conviction Relief Act, 42 Pa. Cons. Stat. 8§ 9541.



VEMORANDUM

Facts and Procedural History

Petitioner was convicted of robbery and viol ation of the
UniformFirearns Act after a trial by jury in the Court of Common
Pl eas of Phil adel phia County on June 7, 1993. Post-trial notions
were denied and petitioner was sentenced to concurrent terns of
five and one-half to el even years i nprisonnent and one to two years
i npri sonment for the robbery and firearns convi cti ons,
respectively.

Represented by new counsel, petitioner appealed the
convictions to the Pennsyl vani a Superior Court, claimng (1) trial
counsel was ineffective for failing to raise in post-verdict
nmotions the argunent that the trial court erred in denying a
mstrial after a detective's allegedly prejudicial testinony; (2)
the court erred in denying the petitioner's request for a line-up
and in refusing to instruct the jury that the wvictims
identification should be received with caution; and (3) trial
counsel was ineffective for failing to raise in post-verdict
nmotions the argunent that the trial court erred in denying his
nmotion to suppress identification evidence. The Superior Court
affirmed the convictions and judgnent of sentence on Septenber 22,
1994. Rai sing the sane issues, petitioner sought allowance of
appeal to the Pennsyl vani a Suprene Court, which denied the petition

on Decenber 27, 1994.



Petitioner filed a notion under the Pennsylvania Post
Conviction Relief Act ("PCRA'"), 42 Pa. Cons. Stat. 8§ 9541 on
Septenber 14, 1995. Counsel was appoi nted, and an anended petition

was filed in which petitioner alleged, inter alia, that trial

counsel was ineffective for failing to raise the claimthat the
petitioner was prejudiced at trial because he was wearing a visible
prison arnband. The PCRA notion was denied on My 5, 1997.
Petitioner appealed that ruling to the Superior Court, which
affirmed the PCRA denial on June 15, 1998 because the claim had
been previously litigated and was found to be neritless.
Petitioner sought discretionary review by the Pennsyl vani a Suprene
Court, which denied the request on Cctober 6, 1998.

On July 8, 1998, while his petition for allowance of
appeal on his first PCRA petition was pending before the
Pennsyl vani a Suprene Court, petitioner filed a pro se docunent in
t he Phi | adel phi a Court of Conmon Pl eas styled "Petition for Wit of
Habeas Corpus.” Included in this petition were clains that trial
counsel had conspired with the Coormonweal th to "deprive petitioner
of his constitutional rights[.]"

The petition was denied w thout opinion on Septenber 1
1998. However, on Novenber 12, 1998, presumably because he never
recei ved notice of the denial of the July 8, 1998 habeas petition,
petitioner filed an action in this Court, styled as an "Application

for Order Mndating The Commonwealth of Pa. To Adjudicate A



Petition for Wit of Habeas Corpus Containing Federal
Constitutional |ssues," Mscellaneous Action No. 98-MC 179. In
paragraph six of the applicatiuon, petitioner asked the Court to
order the Commonwealth to address the July 8, 1998 petition. On
Novenber 18, 1998, the Honorable John P. Fullam dismssed the
action without prejudice on the grounds that only the appellate
courts of Pennsylvania have the authority to i ssue such an order.

Petitioner filed the instant petition under 28 U S.C. §
2254 on Decenber 15, 1998, making the followng clains: (1) trial
counsel was ineffective because "[he] becane a wl | ful participant
in a conspiracy to deprive the petitioner of his constitutiona

rights;" (2) the conspiracy was to deprive the petitioner of his
right to confront his accuser; and (3) he was deni ed access to the
state courts because the state court refused to adjudicate a pro se
petition for habeas corpus, which he filed to raise his conspiracy
cl ai ms.

By Order dated Decenber 23, 1998, the Court referred the
petition to United States Magi strate Judge Arnold C. Rappoport for
a Report and Recommendation. After reviewing the petition and the
response by the Commonweal th, on April 20, 1999, Judge Rappoport
i ssued a Report and Recommendati on i n whi ch he recommended t hat the

Petition for Habeas Corpus be denied w thout an evidentiary

heari ng. Petitioner filed objections and the Comonwealth



responded to those objections. In making its determ nation the
Court has considered all of the subm ssions of the parties.
. St andard of Revi ew

Pursuant to 8 U S.C 8§ 636(b)(1), the Court may refer
Habeas Corpus petitions to a nmagistrate judge for a "report as to
the facts and [a] recomendation as to the order" regarding the
appropriate disposition of the petition. The district court is
directed to independently consider and review de novo the
magi strate judge's report and recommendation. See id.
L1l Anal ysi s

A Exhausti on

The Court nust first consider whether petitioner has
exhausted his state renedies, as required by 28 US C 8§
2254(b)-(c), wth respect to his conspiracy clains. A claimwhich
has not been pursued in all available state court proceedi ngs has

not been exhausted. See G bson v. Schei demantel, 805 F. 2d 135, 138

(3d Cir. 1986).1 Exhaustion "serves the interests of comty
between the federal and state systens by allowing the state an
initial opportunity to determ ne and correct any violations of a

prisoner's federal rights.”" [Id. Thus, it is well settled that

! In order to exhaust a claim it nust have been

"fairly presented" to the state courts, neaning that the claim
heard by the state courts was the "substantial equivalent" of the
claimasserted in the habeas petition. See Picard v. Connor, 404
U S 270, 275, 278 (1971). Oherwise, the claimw |l be deened
to be newy presented in the habeas petition and, therefore,
unexhaust ed.




habeas petitions presenting only unexhausted clains generally may

not be granted by federal courts. See Picard v. Connor, 404 U. S.

270, 275 (1971).2 1In the context of PCRA petitions, the exhaustion
doctrine requires the presentation of all clains not only in the
initial petition, but throughout all |evels of appeal should the

petition be denied. See Sistrunk v. Vaughn, 96 F.3d 666, 669 (3d

Cir. 1996)(finding exhaustion where petitioner appeal ed denial of
PCRA petition to Superior Court and filed petition for all owance of
appeal in the state Suprene Court).

As noted above, petitioner attenpted to raise his
conspiracy clains in a petition for wit of habeas corpus, filed on
July 8, 1998 in the Philadel phia Court of Comon Pl eas. Thi s
petition was deni ed on Septenber 1, 1998. The Court concl udes t hat
petitioner never received notice of this order® -- a stanp on the

formof order petitioner provided with the notion stating that the

2 There are exceptions to this general rule. The

princi pal exception applies when it would be futile to return an
unexhausted claimto state court because of a state procedural
bar .

$ Petitioner states in his Novenmber 12, 1998
application filed in this Court requesting what appears to be
mandanus relief that as of Novenber 9, 1998, no action had been
taken on the July 8, 1998 habeas petition.
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petition was denied.* However, any such lack of notice is of no
| egal consequence.

The PCRA i s the sol e neans of obtaining collateral relief
from convictions, enconpassing and replacing all other forns of
relief, including habeas corpus. 42 Pa. Cons. Stat. 8§ 9542 (1998).
Thus, whether the July 8, 1998 petition was dism ssed or not yet
addressed is irrelevant to a determ nation as to whether the cl ains
at issue in the instant case have been properly presented to the
state courts; to be presented properly, such clains had to be
raised in a PCRA petition. They have not been so presented. Thus,
the clainms are unexhausted and, unless an exception applies, the
Court nust dismss them -- and the instant Petition -- wthout
prej udi ce.

Under WAinwight v. Sykes, 433 U S 72, 87 (1977), a

federal court may reach the nerits of a habeas clai mbarred under
state law, but only where a petitioner can show either: (1) a
"mscarriage of justice" or (2) "cause and prejudice" for the
procedural default. To denbnstrate cause, a petitioner nust prove
"that sone objective factor external to the defense inpeded
counsel's efforts to conply with the State's procedural rule."

Murray v. Carrier, 477 U.S. 478, 488 (1986). The ineffectiveness

4 A copy of the Septenber 1, 1998 Order was provided
to this Court by respondents at its request. It was not included
in the record initially received by the court. However, the
Court takes judicial notice of the Order and now considers it to
be part of the record.



of counsel at trial or on direct appeal can constitute cause for a

procedural default, but only if the error itself "was also

constitutionally ineffective . Sistrunk v. Vaughn, 96 F. 3d

at 675 (citing Murray, 477 U S. at 492). Once "cause" has been
denonstrated, "actual prejudice" nust also be proved, requiring
that petitioner show the outcone was "unreliable or fundanentally

unfair" as aresult of a violation of federal | aw. See Lockhart v.

Fretwell, 506 U.S. 364, 366 (1993); see also Colenman v. Thonpson,

501 U.S. 722, 750 (1991).

Petitioner argues that there is a "mscarriage of
justice" in this case because he can show actual innocence.
However, this exception only applies if a petitioner can first show
that returning to state court would be futile. In light of the
Court's disposition, it does not undertake a "mscarriage of
justice" inquiry.

B. Futility

Were it would be "futile" to return unexhausted cl ains
to state court because of a state bar, a federal court may retain
jurisdiction over the petition, although it generally may not reach

the nmerits of the unexhausted cl ai ns. See Toul son v. Beyer, 987

F.2d 984, 987 (3d CGr. 1993). A federal court may conclude that a

return by a petitioner to state court would be futile when a state

procedural bar clearly foreclose[s] state court review of the

unexhausted clains,'" Doctor v. Walters, 96 F.3d 675, 681 (3d Cir.




1996) (quoti ng Toulson, 987 F.2d at 987), but if there is any
uncertainty as to "how a state court would resolve a procedura
default issue, [a federal court] should dismss the petition for
failure to exhaust . . . ." Id. The Court will, therefore, turnto
t he question of whether returning petitioner's unexhausted clai ns
to state court would be futile.

I n Pennsyl vani a, a person nmay collaterally challenge his
state conviction under the PCRA, and petitioner has done so with
respect to clains not presented here. However, as to the clains in
the instant petition, petitioner faces two procedural bars --
wai ver and the statute of limtations -- which will have to be
overcone before he nmay proceed in state court.

1. PCRA' s Wai ver Requi r enent

Before a state court wll consider the nerits of
petitioner's claim he nust overcone the wai ver provision of 42 Pa.
Cons. Stat. 8 9544(b), which provides that "an issue is waived if
the petitioner could have raised it but failed to do so before
trial, at trial, during review, on appeal or in a prior state
post convi cti on proceeding.” If applied, this requirenent would
al nost certainly bar petitioner from proceeding wth his
unexhausted clainms in state court because he had the opportunity to
present his clains on direct appeal and did not do so. See, e.q.,

Conmmonweal th v. Eaddy, 614 A.2d 1203, 1207-08 (Pa. Super. Ct.

1992) ("[NJearly all clains are wai ved under the PCRA since nearly



all clains potentially could have been rai sed on direct appeal.").
In the Third Crcuit, however, it is well-settled that federa
courts cannot <conclude "that there is no chance that the
Pennsyl vania courts would find a mscarriage of justice sufficient
to override the waiver requirenents and permt review under the

PCRA." Doctor, 96 F.3d at 683; see also Lanbert v. Blackwell, 134

F.3d 506, 522 (3d Cr. 1997). Thus, the PCRA s waiver requirenents
do not present a procedural bar sufficient to allowthis Court to
retain jurisdiction over the petition.

2. Statute of Limtations

In addition to the wai ver rule, a recent amendnent to the
PCRA requires that all petitions nust be filed "within one year of
the date the judgnent becones final . . . ." 42 Pa. Cons. Stat. 8§
9545(b) (1)(21998). A judgnent is final, for purposes of the PCRA
"at the conclusion of direct review, includingdiscretionary review
in the Suprene Court of the United States and the Suprene Court of
Pennsyl vani a, or at the expiration of tinme for seeking the review."
42 Pa. Cons. Stat. 8 9545(b)(3).

The Superior Court of Pennsylvania affirnmed petitioner's
convictions on Septenber 24, 1994 and the Suprene Court of
Pennsyl vani a deni ed al | ocatur on Decenber 27, 1994. Petitioner had
ninety days fromthat date (or until March 27, 1995) in which to
seek certiorari fromthe United States Suprene Court, and he did

not do so. Thus, judgnent was final on March 27, 1995. Under 42

10



Pa. Cons. Stat. 8 9545(b)(1)(1998), plaintiff would have been
required to file his PCRA petition within one year of that date,
that is, by March 27, 1996. However, under a provision which was
enacted at the sane tinme as the PCRA's new statute of |imtations,
a petitioner has one year from the effective date, January 16,
1996, to file his first petition, regardless of when judgnent
becane final. See Penn. Gen. Ass. Act of Novenber 17, 1995, P.L.
1118, No. 32 (Spec. Sess. No. 1), 8§ 3(1).

Petitioner in this case has already filed his first PCRA
petition in state court. Thus, a new petition would be consi dered
petitioner's second PCRA petition. The Court concl udes, therefore,
that there is a possibility that petitioner will be barred by the
statute of limtations from presenting his new clains in state
court. That raises the question of whether the statute of
limtations nmakes further state proceedings futile.

The Third Crcuit recently addressed, in Lanbert V.

Blackwell, the question of whether it would be futile for a
petitioner to return to state court where she is apparently barred
by the PCRA's statute of Ilimtations. Lanbert held that an
ot herwi se barred petition m ght nonetheless be heard by a state
court wunder one of the exceptions to the PCRA's statute of

limtations.® Lanbert, 134 F.3d at 523-24. The circuit court went

° The PCRA provides three exceptions to its statute
of limtations: a petitionis not tinme barred where the petition
(continued...)
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further, however, noting that whether or not petitioner qualified
under one of those exceptions:

no Pennsyl vani a court has been asked to deci de

under what circunstances it would excuse an

untinely PCRA petition. . . . Under the prior

statute which did not contain a statute of

limtations provision, the Pennsylvani a courts

were lenient in allowing collateral review

after long delays, especially in situations

invol ving ineffective assistance of counsel.
Lanbert, 134 F. 3d at 524, n.33. Thus, the possibility exists that,
like the waiver provisions of 42 Pa. Cons. Stat. 8 9544, the
statute of limtations bar will be wai ved by Pennsyl vani a courts in
sone cases. Therefore, there is a lack of certainty with respect

to state application of this procedural bar. See Doctor, 96 F. 3d

at 681.

The Court notes that a few days before Lanbert was

deci ded, the Superior Court of Pennsylvani a deci ded Cormonweal th v.
Al corn, 703 A 2d 1054 (Pa. Super. C. 1997). In that case, not
di scussed in Lanbert, the Superior Court wote that:

It is clear from the enactnent of the 1995
anendnents that the General Assenbly intended
to change the existing |law by providing that
delay by itself can result in the di sm ssal of
a petitioner's PCRA petition. As a result,
though this result my appear harsh to

°(...continued)
al l eges, and petitioner proves either: (1) failure to raise the
claimwas the result of unconstitutional or unlawful interference
by a governnent official; (2) there are new facts not previously
di scoverable; or (3) there is a newly announced constitutional
right with retroactive application. See 42 Pa. Cons. Stat. 8§
9545(b) (1).

12



petitioners |ike appellant whose second PCRA
petition will alnpbst certainly be filed nore
than one year from the date when their
j udgnment of sentence becones final, that is
the result conpelled by the statute.

ld. at 1057.
Several decisions by the Superior Court have foll owed

Al corn. See, e.q., Commonwealth v. Ferquson, 722 A 2d 177, 179

(Pa. Super. C. 1998)(applying tinme bar); Commonwealth v. Austin,

721 A 2d 375, 377 (Pa. Super. Ct. 1998)(sane). These cases suggest
that the tinme bar nay be rigidly applied by Pennsyl vania courts in
the future. However, because these are decisions of internediate
courts, they are only instructive, and are not binding on this
Court. In making this determ nation, the Court notes that the
Third Grcuit recently stated:

In this regard we point out that federal

courts shoul d be nost cautious before reaching

a conclusion dependent upon an intricate

analysis of state law that a <claim is

procedurally barred. Toulson surely nade that
point clear and the enactnent of the AEDPA

which overall is intended to reduce federa
intrusion into state crimnal proceedings,
reinforces the point. In questionable cases,

even those not involving capital punishnment,
it is better that the state courts nmke the
determ nati on of whet her a claim 1is
procedural |y barred.

Banks v. Horn, 126 F.3d 206, 213 (3d Gr. 1997). Accordingly, in

light of the clear holdings of Lanbert and Banks, the Court wll

not treat the petitioner's conspiracy clains as clearly forecl osed

13



in state court. Thus, the Court nust first give the state courts
the opportunity to rule on petitioner's unexhausted cl ai ns.

C. APPLI CATION OF THE ANTI-TERRORI SM AND EFFECTI VE
DEATH PENALTY ACT

The Anti-Terrorism and Effective Death Penalty Act
("AEDPA"), 28 U S.C. 8§ 2241 et seq., provides that "[a] 1-year
period of limtation shall apply to an application for a Wit of
Habeas Corpus . . . [which] shall run fromthe |l atest of -- (A) the
date on whi ch the judgnment becane final by the conclusion of direct
review or the expiration of the tine for seeking such review.

" 28 U.S.C. 8§ 2244(d)(1). However, the AEDPA al so provi des that
"[t]he time during which a properly filed application for State
post-conviction or other collateral review with respect to the
pertinent judgnment or claimis pending shall not be counted toward
any period limtation . . . ." 1d. 8 2244(d)(2). This provision
presents the possibility that plaintiff nay be barred fromreview
in federal <court wupon re-filing his habeas petition after
exhausting his clains in state court because the statute of
l[imtations is tolled only with respect to "properly filed" state
applications. In the only Third Crcuit decision addressing this
issue to date, the circuit court held that a "properly filed" PCRA
petition is one whichis "perm ssible under state | aw," whi ch neans
that it is "submtted according to the state's procedural
requi renents, such as the rules governing the tinme and place of

filing." Lovasz v. Vaughn, 134 F. 3d 146, 148 (3d G r. 1998). That

14



ruling raises a question as to whether a PCRA petition filed by
petitioner at this time would be a "properly filed" petition.

If petitioner proceeds to exhaust state renedies by
filing a PCRA petition after dism ssal of the instant Petition for
Wit of Habeas Corpus, it is possible that the state court wll
decide the PCRAfiling was either tinme-barred or wai ved and di sm ss
on one or both of those grounds. See Alcorn, 703 A 2d at 1057. |If
the state court so decided, the PCRA petition would not have been
filed according to the "state's procedural requirenents," Lovasz,
134 F.3d at 148, and the filing woul d not have been "proper" under
the provisions of the AEDPA as defined by Lovasz. Such a ruling
woul d nean that the AEDPA statute of limtations would not be
tolled during the tine petitioner spent in state court. Under
those circunstances, if it takes nore than a year to exhaust state
renmedies, thetinme to file another habeas petition in federal court
coul d expire and petitioner m ght arguably be barred from federal
review of his clains.®

Wil e the Court cannot pre-judge the likelihood of this
scenario, the Court believes there is arisk that petitioner could

be barred fromfederal court were the Court sinply to dismss his

e The Court notes that the Third Crcuit recently
determ ned that the AEDPA' s statute of limtations is subject to
equitable tolling. See Mller v. N.J. State Dept. O
Corrections, 145 F.3d 616 (3d Gr. 1998); see also Calderon v.
United States District Court for the Central District of
California, 128 F.3d 1283, 1286 (9th Cir. 1997) (hol di ng sane).
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Petition, even if dismssal is without prejudice. Accordingly, in
order to avoid potential problens with respect to the tolling of
the AEDPA' s statute of limtations during the pendency of the PCRA
proceedi ngs, the Court will dismss the Petition w thout prejudice
to petitioner's right to file an anended petition after exhaustion
of state renedies. The filing of such an anended petition woul d,
pursuant to Federal Rule of Civil Procedure 15(c)(2), relate back
to the original filing date of the instant Petition for Wit of
Habeas Corpus because "the claim . . . asserted in the anended
pl eadi ng arose out of the conduct, transaction, or occurrence set
forth in the original pleading." Fed. R Gv.P. 15(c)(2). The one

year statutory bar can thus be avoided. See Peterson v. Brennan,

No. Cl V. A. 97-2477, 1998 W. 470139 (E.D. Pa. Aug. 11, 1998) (DuBoi s,

J.)(applying Rule 15 to avoid "unfair prejudice"); Wllians v.

Vaughn, No.CIV. A 95-7977, 1998 W 217532 (E.D.Pa. Feb. 24,
1998) (DuBoi s, J.)(sane). Accordingly, the Court will dismss the
Petition for Wit of Habeas Corpus wthout prejudice to
petitioner's right to file an anended petition pursuant to Federal
Rule of Cvil Procedure 15(c)(2) after exhaustion of state

renedi es.
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| V. CONCLUSI ON

For the foregoing reasons, the Court declines to adopt
the Report and Recomendation of Magistrate Judge Rappoport in
which it was recommended that the Petition for Habeas Corpus be
deni ed without an evidentiary hearing. Rat her, since petitioner
presents the Court with a Petition for Habeas Corpus whi ch contains
unexhausted clains, the Court wll dismss the Petition wthout
prejudice to petitioner's right to file an anmended petition
pursuant to Federal Rule of Cvil Procedure 15(c)(2) upon
exhaustion of state renedies.

BY THE COURT:

JAN E. DUBA S, J.
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