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GERALD JOSEPH VAN BUSKI RK, 111, :
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JR and LORI ANN VAN BUSKI RK, and
in Their Om Ri ght,
Plaintiffs,

V. : NO. 96- 6945

THE WEST BEND COVPANY
Def endant ,

V.

LORI ANN VAN BUSKI RK
Addi ti onal Def endant.

VEMORANDUM

R F. KELLY, J. JUNE 24, 1999

Presently before the Court is the Mtion of Defendant,
The West Bend Conpany (“West Bend” or “Defendant”), for Sunmary
Judgnent against Plaintiffs. Plaintiffs instituted this product

[iability action against West Bend for injuries sustained by
their six and one-half nonth old son, Gerald Joseph Van Buskirk,
11 (“CGerald’), on February 3, 1995. Plaintiffs claimdesign
defects in West Bend's Four Cup Deep Fryer (“Four Cup Fryer™)
proxi mately caused Cerald s injuries. For the reasons which
follow, West Bend's Mdtion is granted.
l. EACTS.

On February 3, 1995, Ms. Van Buskirk was home with
Geral d and deci ded to make herself |unch consisting of chicken

nuggets and french fries. She placed the french fries in the



Four Cup Fryer atop a m crowave oven which sat on a wheel ed

m crowave cart next to the kitchen counter. Ms. Van Buskirk
previously used the Four Cup Fryer on the counter top, ' but on
this occasion, she placed it on the m crowave oven.

The final tinme she checked whether the food was cooked,
she placed CGerald in his walker in the living room went back
into the kitchen, and heard a whooshi ng noi se behind her,
indicating CGerald had entered the kitchen in his wal ker. Wthout
turning around, she told himto | eave the kitchen and then heard
himscream |Imediately, she turned and saw his head and upper
torso covered in hot oil. She picked himup fromhis wal ker and
ran water over his head in the sink. GCerald sustained severe
burns to his head and upper torso.

Plaintiffs filed this lawsuit alleging that the Four
Cup Fryer was defectively designed and was the proxi nmate cause of
Cerald s injuries. West Bend filed a Mdtion for Summary Judgnent
which was granted with respect to liability. Plaintiffs appeal ed
to the United States Court of Appeals for the Third Grcuit. The
Appel l ate Court affirnmed Summary Judgnent on Plaintiffs’ non-
retractable cord alternative design theory, but remanded the case
for this Court to address whether the |ack of stabilizing
features and the lack of an interlocking lid constitute design

defects of the Four Cup Fryer. West Bend brings this Mtion for

"Wt hout the Van Buskirk’ s know edge or perni ssion, the Four
Cup Fryer was thrown away by M. Van Buskirk’s sister at a |later
time but prior to Plaintiffs’ filing suit.
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Summary Judgnent on the basis that its Four Cup Fryer is not
defectively desi gned.
1. STANDARD

Pursuant to Rule 56(c) of the Federal Rules of Givil
Procedure, sunmmary judgnent is proper “if there is no genuine
issue as to any material fact and the noving party is entitled to
judgnent as a matter of law” FeED. R Qv. P. 56(c). The noving
party has the initial burden of informng the court of the basis
for the notion and identifying those portions of the record that

denonstrate the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 323, 325 (1986). An
issue is genuine only if there is a sufficient evidentiary basis
on which a reasonable jury could find for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249 (1986). A

factual dispute is material only if it mght affect the outcone
of the suit under governing law. 1d. at 248.

To defeat sunmary judgnent, the non-noving party cannot
rest on the pleadings, but rather that party nust go beyond the
pl eadi ngs and present “specific facts showng that there is a
genui ne issue for trial.” Feb. R CQv. P. 56(e). Further, the
non-novi ng party has the burden of producing evidence to
establish prima facie each elenent of its claim Celotex, 477
US at 322-23. If the court, in viewng all reasonable
i nferences in favor of the non-noving party, determ nes that
there is no genuine issue of material fact, then summary judgnent

is proper. |d. at 322; Wsniewski v. Johns-Manville Corp., 812
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F.2d 81, 83 (3d Cr. 1987).

In the product liability context, the court nust
decide, as a threshold matter, “whether the evidence is
sufficient, for purposes of the threshold risk-utility analysis,
to conclude as a matter of |aw that the product was not
unr easonabl y dangerous, not whether the evidence creates a

genui ne issue of fact for the jury.” Surace v. Caterpillar,

Inc., 111 F.3d 1039, 1049 n.10 (3d Cr. 1997).
[11. DI SCUSSI ON.

Pennsyl vani a | aw governs this case because, in a
diversity action, the applicable law is the substantive |aw of

the state where the court is sitting. Wallace v. Tesco Eng’ g,

Inc., No. 94-2189, 1996 W. 92081, *1 (E. D.Pa. WNar. 1,

1996) (citation omtted), aff’'d, 101 F.3d 694 (3d Cr. 1996). The
Pennsyl vani a Suprene Court adopted the Restatenent (Second) of
Torts, section 402(A) (“section 402(A)”), and nmade it a part of

Pennsyl vani a’ s substantive | aw. Webb v. Zern, 422 Pa. 424, 427,

220 A.2d 853, 854 (1966); Restatenent (Second) of Torts §
402(A). Section 402(A) makes a seller of products “strictly
liable for the physical harm caused by a product sold in a
defective condition unreasonably dangerous to the user.” Jordon

by Jordon v. K-Mart Corp., 417 Pa. Super. 186, 189, 611 A 2d

1328, 1330 (1992)(citing Berkebile v. Brantly Helicopter Corp.,

462 Pa. 83, 94, 337 A 2d 893, 899 (1975)). Section 402(A)
requires the plaintiff to prove that: (1) the product was

defective; (2) the defect existed when it left the hands of the
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manuf acturer; and (3) the defect caused the harm Ellis v.

Chicago Bridge & lron Co., 376 Pa. Super. 220, 226, 545 A 2d 906,

909 (1988)(citing Berkebile, 462 Pa. at 98, 337 A 2d at 898).

In order for section 402(A) to apply, therefore, there
must be: “(1) a product; (2) a sale of that product; (3) a user
or consuner; (4) defective condition, unreasonably dangerous; and
(5) causation - that the product caused physical harmto the

ultimate user or consuner or to his property.” Riley v. Warren

Mqg., Inc., 455 Pa. Super. 384, 395, 688 A 2d 221, 226

(1997)(citation omtted). Courts applying Pennsylvania | aw nust

“determne, initially and as a matter of |aw, whether the product

in question is ‘unreasonably dangerous. Riley v. Becton

D cki nson Vascul ar Access, Inc., 913 F. Supp. 879, 881 (E.D.Pa.

1995)(citations omtted). Oherwise, “[without a show ng of a
defect, the supplier of a product has no liability under Section
402(A).” Jordon, 417 Pa. Super. at 189, 611 A 2d at 1330 (citing
Berkebile, 462 Pa. at 94, 337 A 2d at 899).
A | NTENDED USERS OF THE FRYER

In order for section 402(A) strict liability to apply
in this case, Cerald has to be an intended user of the Four Cup
Fryer. “In strict liability, the focus is on a defect in the
product, regardless of fault, and that defect is determned in
relation to a particul ar subset of the general population: the
i ntended user who puts the product to its intended use.” Giqggs
v. BIC Corp., 981 F.2d 1429, 1438 (3d G r. 1992)(citation

omtted). Despite Ms. Van Buskirk's testinony at her deposition
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that she was not preparing the french fries for her son’'s use and
enjoynent, but rather for herself, (Dep. of Lori Ann Van Buskirk
of 3/14/97 at 81, 101), Plaintiffs state in their response to

Def endant’s Motion for Summary Judgnent that Ms. Van Buskirk was
preparing the french fries “for her son’s lunch. That fact is
not in dispute.” (Brief of Pls. in Supp. of Resp. in Qop’'n to
Mot. Summ J. of Def. at 11-12.) Just as “[n]o one would
reasonably anticipate that a two year old [child] would be using

or given free access to a fondue pot” Rock v. Oster Corp., 810

F. Supp. 665, 667 n.1 (D. M. 1991), aff’'d, 983 F.2d 1057 (4th
Cr. 1993), it is unreasonable to anticipate that a six and one-
half nmonth old child would be using a deep fryer. This Court
finds persuasive the statenent that “[a]ny ordinary person could
expect a child to injure hinself, . . . if left unattended near a
contai ner of hot food. . . .[When a small child is left
unattended and within reach of potentially harnful itenms such as
kni ves, appliances or containers of hot food or |iquids,

accidental injuries can occur.” Kelley by Kelley v. Rival Mqg.

Co., 704 F. Supp. 1039, 1044 (WD. Xl a. 1989)(child burned

pul ling crock pot containing hot baked beans from kitchen table).

Plaintiffs contend that because there was no age restriction in
the instruction booklet, children could use the Four Cup Fryer.
(Brief of Pls. in Supp. of Resp. in Opp’'n to Mot. Summ J. of
Def. at 13.) This Court is not persuaded by Plaintiffs’ argunent
and finds that it is not reasonable to anticipate that a six and

one-half nonth old child would be using or given free access to a
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deep fryer.

Plaintiffs, in arguing that Gerald is a user of the
Four Cup Fryer, rely on the definition of “user” found in the
comrentary to section 402(A). A user is defined therein as
“includ[ing] those who are passively enjoying the benefit of the
product, as in the case of passengers in autonobiles or
ai rplanes, as well as those who are utilizing it for the purpose

of doing work uponit. . . .” Riley v. Warren, 455 Pa. Super. at

395, 688 A 2d at 227; Restatenent (Second) of Torts 8 402(A),
comment (l). Thus, Plaintiffs contend that Gerald was a “passive
beneficiary” of the Four Cup Fryer and conpare CGerald to a
passenger in an autonobile who passively enjoys the benefit of
the notor vehicle. (Brief of Pls. in Supp. of Resp. in Opp’'n to
Mot. Summ J. of Def. at 12.) Defendant correctly argues that
Ceral d was not “passively enjoying” the benefits of the deep
fryer since he was only old enough to eat Gerber jar foods and
cereal (Dep. of Lori Ann Van Buskirk of 3/14/97 at 80), not
french fries.

CGeral d was not a passive beneficiary, he was a
bystander. “Thus far the courts, in applying the rule stated in
this Section [402(A)], have not gone beyond allow ng recovery to

users and consuners. Riley v. Warren, 455 Pa. Super. at

395, 688 A . 2d at 227. As a bystander, Cerald is precluded from
recovery under section 402(A) because “[c]asual bystanders, and
ot hers who may cone in contact with the product, as in the case

of enpl oyees of the retailer, or a passer-by injured by an
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expl oding bottle, or a pedestrian hit by an autonobile, have been
deni ed recovery.” Id. at 397, 688 A . 2d at 227. Because Gerald
was not an intended user of the Four Cup Fryer, strict liability
does not apply and Defendant’s Mdtion for Summary Judgnent is
granted. For purposes of this Mtion, however, this Court mnust
al so determ ne whether the fryer was unreasonably dangerous or
defective under the facts all eged.

B. UNREASONABLY DANGEROUS PRCDUCT: AZZARELLO ANALYSI S.

The Pennsyl vani a Suprene Court set forth the standard

for determ ning whether a product is “unreasonably dangerous”
when it stated:

Shoul d an ill-conceived design which exposes the user to the
risk of harmentitle one injured by the product to recover?
Shoul d adequat e warni ngs of the dangerous propensities of an
article insulate one who suffers injuries fromthose
propensities? Wen does the utility of a product outweigh

t he unavoi dabl e danger it may pose? These are questions of

| aw and their resolution depends upon social policy.

It is a judicial function to decide whether, under
plaintiff’s avernent of the facts, recovery would be
justified; and only after this judicial determnation is
made is the cause subnmitted to the jury to determ ne whet her
the facts of the case support the avernents of the
conpl ai nt .

Azzarello v. Black Bros. Co., Inc., 480 Pa. 547, 558, 391 A 2d

1020, 1026 (1978). Thus, Pennsylvania law requires an initial
determ nation by this Court whether strict liability applies,
deci ded under the follow ng seven factor risk-utility analysis:

(1) the useful ness and desirability of the product - its
utility to the user and the public as a whol e;

(2) the safety aspects of a product - the likelihood that it
wi Il cause injury and the probable seriousness of the
injury;



(3) the availability of a substitute product which woul d
neet the sane need and not be as unsafe;

(4) the manufacturer’s ability to elimnate the unsafe
character of the product without inpairing its useful ness or
making it too expensive to maintain its utility;

(5) the user’s ability to avoid danger by the exercise of
care in the use of the product;

(6) the user’s anticipated awareness of the dangers inherent
in the product and their avoidability, because of general
publ i c know edge of the obvious condition of the product, or
of the existence of suitable warnings or instructions; and

(7) the feasibility, on the part of the manufacturer, of
spreading the | oss of setting the price of the product or
carrying liability insurance.

Fitzpatrick v. Madonna, 424 Pa. Super. 473, 476, 623 A 2d 322,

324 (1993)(citing Danbacher by Danbacher v. Mallis, 336 Pa.

Super. 22, 50 n.5, 485 A . 2d 408, 423 n.5 (1984) and John W Wade,
On the Nature of Strict Tort Liab. for Prods., 44 Mss.L.J. 825,

837-38 (1973)). Even mnors |like Gerald nmust prove the requisite
el ements of causation and show a defect which makes the product

unr easonably dangerous. Colosinpo v. May Dep’t Store Co., 466

F.2d 1234 (3d GCir. 1974). An exam nation of each risk-utility
factor follows.

1. Usef ul ness and Desirability of the Product - Its
Uility to the User and to the Public.

The utility of the Four Cup Fryer on February 3, 1995
is the first factor this Court nust consider in its “unreasonably
dangerous” risk-utility analysis. Defendant contends that deep
fryers, |ike other kitchen appliances, make cooking easier.

(Brief in Supp. Def.’s Mot. for Sutmim J. at 8.) Plaintiffs’

expert, M. Ver Halen, also states the fryer “presents an
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econoni cal product, convenient to use for cooking a variety of
deep fat fried foods (popular in our society).” (Brief of Pls.
in Supp. of Resp. in Gop’'n to Mot. Summ J. of Def. Ex. L.)
Furthernore, the Van Buskirks repeatedly used the Four Cup Fryer.
M's. Van Buskirk acknow edges use of the Four Cup Fryer prior to
February 3, 1995, but cannot renenber the exact nunber of tines
she used it. (Dep. of Lori Ann Van Buskirk of 3/14/97 at 33.)
M. Van Buskirk used the Four Cup Fryer at |east forty tines.
(Dep. of Cerald J. Van Buskirk, Jr. at 22.) The Van Buskirks’
repeat ed use of the Four Cup Fryer is evidence of its utility.
Plaintiffs suggest that the addition of |ow cost safety
devi ces woul d make this fryer safer and still be economcally
feasible. (Brief of Pls. in Supp. of Resp. in Opp’'n to Mot.
Summ J. of Def. at 16-20.) This argunment goes beyond the scope
of the first risk-utility factor and will be addressed in section

I11.B. 4. supra.
2. Saf ety Aspects.

Plaintiffs’ experts rely upon Consuner Product Safety
Conmmi ssion (“CPSC’) data and a CPSC report generated by the
Artech Corporation (“Artech”) to denonstrate that the Four Cup
Fryer is unsafe. (Def.’s Brief in Supp. Def.’s Mt. for Summ J.
Ex. O) This CPSC data, conprised of seven consumer product
injury incidents, relates to another fryer brand, not West Bend's
Four Cup Fryer. The Artech report data is |ikew se conprised of

testing performed on non-West Bend products. The only West Bend
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product liability lawsuit involved a slotted spoon left in a two-
cup fryer which caused the fryer to tip over. (Dep. of Joanne
Turchany at 42.) There is no evidence of consuner conplaints or
| awsuits involving the Four Cup Fryer.

Def endant notes that this District Court in Monahan v.

Toro Co., 856 F. Supp. 955, 959 (E.D.Pa. 1994), observed that the
CPSC, in a four year study, estimted an average of 19, 100
injuries regarding riding | awn nowers requiring energency room
treatment and estimated 7.65 mllion riding nowers were in use
during those four years. Therefore, only 2.5 out of every 1,000
riding nowers were associated with injuries requiring energency
roomtreatnment. |d. The Mnahan court found the |ikelihood of
serious injury was |l ow since the CPSC reported 75 deat hs per
year, or one death for every 102,000 operating riding nowers.

Id. Approxi mately 500,000 Four Cup Deep Fryers were manufactured
and distributed by West Bend in the ten year period preceding
February 3, 1995, with only one other product liability |awsuit
filed agai nst West Bend. (Dep. of Gegory MIler at 60.) This
statistic, as well as the relatively | ow nunber of reported
consuner accidents with non-Wst Bend fryers presented by
Plaintiffs, weighs in favor of the safety of the Four Cup Fryer.
Merely because “[s]one injuries may occur does not nean that a

[ product] is defective.” Mpnahan, 856 F. Supp. at 959;

Shetterly v. CGown Controls Corp., 719 F. Supp. 385, 400 (WD. Pa.

1989), aff’d, 898 F.2d 142 (3d Gir. 1990).

3. Avail ability of a Safer, Substitute Product.
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The Court of Appeals for the Third G rcuit renmanded
this case with instructions that this Court deci de whet her
stabilizing features and a | ocking |lid would nake the Four Cup
Fryer safer. Plaintiffs’ nechanical engineering expert, Richard
Ver Hal en, proposes a nunber of alternative designs of the Four
Cup Fryer incorporating both stabilizing features and a | ocking
lid including: (1) suction cups on the fryer’'s feet; (2) a
cover with a locking lid simlar to those found on pressure
cookers but with fewer |ocking tabs; (3) various wall, cabinet
or counter top nmounted designs attached with brackets and having
alternative cord features or an integral electrical connector.
(Brief of Pls. in Supp. of Resp. in Opp’'n to Mot. Summ J. of
Def. Ex. M) There is no evidence that M. Ver Hal en tested
these alternative designs. Wst Bend tested simlar alternative
designs in its product devel opnent, but these alternatives were
di scarded for safety reasons including risk of oil spillage and
inability to adhere suction cups or other non-skid conponents to
surface materials. (Dep. of Gegory MIler at 58-60.)

The proposed alternative design nust be “safer

overall.” R ley v. Becton, 913 F. Supp. at 886. As Defendant

points out, Riley v. Becton stands for the proposition that if

the risk of injury is not elimnated by the proposed safety
device, then the proposed alternative design is not, in fact, a
safer substitute product. (Def.’s Reply Mem Law in Supp. of
Def.”s Mot. for Summ J. at 8). The proposed alternative designs

proffered by M. Ver Hal en cannot, therefore, be classified as
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overal | safer substitutes because the risk of injury is not
elimnated by the proposed safety devices.

Anot her alternative design presented by Plaintiffs’
expert incorporates a locking lid. T-Fal, a conpetitor of West
Bend, manufactured a deep fryer with a locking lid in 1995.

(Dep. of Gegory MIler at 20.) Plaintiffs argue that this
locking lid, if incorporated into the Four Cup Fryer, would have
prevented Gerald' s injuries. The accident involving Cerald,
however, occurred during the cool -down phase of the deep frying
process. The existence of the T-Fal locking Iid nodel is
therefore irrelevant to this case. The user instructions on the
T-Fal nodel advise that the locking Iid should be renoved or not
used in the cool-down of the fryer and oil. (Brief in Supp. of
Def.’s Mot. for Sutmim J. Ex. S.) West Bend itself began
manufacturing a fryer in 1998 which incorporates a locking lid
with a charcoal filter for use during cooking. The purpose of
this fryer lid is to elimnate cooking odors, not for use during
cooling. (Brief in Supp. of Def.’s Mdt. for Summ J. at 14.)
Plaintiffs have not come forward with sufficient evidence to
prove that the accident would not have occurred if the Four Cup
Fryer was used with the cover renoved during the cooling phase,
as recommended in the West Bend Del uxe Deep Fryer instruction
manual .  (Brief in Supp. of Def.’s Mot. for Summ J. Ex. T.)
Accordingly, no safer, available substitute fryer existed at the
time of Gerald s accident.

4. Eli mination of the Unsafe Character of the Product
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without Inpairing its Useful ness or Making It Too

Expensi ve.
Def endant suggests, and this Court agrees, that adding

alidto a fryer does not elimnate the obvious danger of working
with hot oil, especially present when the oil is uncovered and
cooling. (Brief in Supp. of Def.’s Mot. for Sunm J. at 16.)

The addition of a locking lid to the Four Cup Fryer would inpair
t he cooki ng process because the user would not be able to view
the food to determne if it is finished cooking. (Dep. of
Gregory Mller at 67-68.) This Court nust “balance ‘the utility
of the product against the seriousness and |ikelihood of the
injury and the availability of precautions that, though not

f ool proof, m ght prevent the injury.”” Surace, 111 F.3d at 1049-
50 (quoting Burch v. Sears, Roebuck & Co., 320 Pa. Super. 444,

450, 467 A 2d 615, 618 (1983)).

Plaintiffs provide cost information and projections for
their alternative fryer designs. (Brief of Pls. in Supp. of
Resp. in Qop’'n to Mot. Summ J. of Def. Ex. M.) None of the
proposed alternative designs were tested to prove their
feasibility. Plaintiffs note that the Surace court found that
evi dence that a particul ar design concept had been used in other
contexts and tested and proven on the nmachi nes at issue was
sufficient to satisfy the fourth prong of the risk-utility test.
(Brief of Pls. in Supp. of Resp. in Opp’'n to Mot. Summ J. of
Def. at 26.) Although West Bend utilized locking lids on its

coffee pots, (Dep. of Richard Franke at 51), the | ocking |ids had

14



not been tested and proven feasible on the Four Cup Fryer. Thus,
any cost projections are unusable since the feasibility of the
alternative designs is unknown.

5. The User’'s Ability to Avoid Danger by Exercising
Care in the Use of the Product.

This Court nust eval uate whether Ms. Van Buskirk acted
as an “ordinary” consunmer in avoi ding dangers associated with
working with hot oil. Berkebile, 462 Pa. at 96 n.6, 337 A 2d at
899 n.6. Plaintiffs contend that Ms. Van Buskirk used care in
pl aci ng the Four Cup Fryer on the only avail abl e cooki ng surface,
the m crowave oven. (Brief of Pls. in Supp. of Resp. in Qop’'n to
Mot. Summ J. of Def. at 28.) Based upon the evidence provided,
the counter top under the kitchen cabinet was an area she had
al ways used in the past which had a dry, |evel and heat-resistant
surface.? 1In order to avoid the necessity of cleaning spattered
oil fromthe kitchen cabi nets, however, she placed the Four Cup
Fryer on top of the mcrowave. (Dep. of Lori Ann Van Buskirk of
4/ 14/ 97 at 182-183.) M. Van Buskirk testified that he al ways
pl aced the fryer on the counter top. (Dep. of Gerald J. Van
Buskirk, Jr. at 25-26.) At issue, then, is whether Ms. Van
Buski rk exercised care by placing the Four Cup Fryer on top of

the m crowave oven.

“These circunstances are recommended in West Bend' s
instructions for Four Cup Fryers. (Brief of Pls. in Supp. of
Resp. in Qop’'n to Mot. Summ J. of Def. Ex. Gat 3.) Ms. Van
Buskirk testified at deposition that she reads any product
manual s and brochures when she buys a product so that she “can
figure out howto use it.” (Dep. of Lori Ann Van Buskirk of
3/ 14/ 97 at 51-52.)
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Plaintiffs claimthere was no testinony that the
m crowave cart and mcrowave oven were in any way unstable.
(Brief of Pls. in Supp. of Resp. in Qop’n to Mot. Summ J. of
Def. at 28.) Merely because no testinony was elicited that the
cart was unstable does not inpliedly nean that it was, in fact,
stable. The cart was wheeled, therefore it was noveable. Just
as the instructions for use warned that “[s]erious hot-oil burns
may result froma deep fat fryer being pulled off a countertop,”
(Brief of Pls. in Supp. of Resp. in Opp’'n to Mot. Summ J. of
Def. Ex. Gat 3), so too could serious hot-oil burns result from
a deep fat fryer being pulled off or jarred fromatop a m crowave
oven. Thus, the m crowave oven top was not a reasonable | ocation
for the Four Cup Fryer and Ms. Van Buskirk could have avoi ded
danger associated with working with the Four Cup Fryer by not
pl aci ng the Four Cup Fryer on the m crowave oven

6. The User's Antici pated Awareness of the Dangers
and Their Avoidability.

Hot oil is an open and obvi ous danger. Rock v. Oster,
810 F. Supp. at 1057 (no design defect where two year old child
sustai ned oil burns fromentanglenent in electrical cord which

ti pped over fondue pot); Scoby v. Vulcan-Hart Corp., 211 I11.

App. 3d 106, 569 N.E. 2d 1147 (1991)(no design defect where
restaurant worker fell into fryer and was burned by oil);

Kelley, 704 F. Supp. at 1044 (no design defect where child pulled
crock pot of baked beans off kitchen table and severely burned).

Because of the inherently dangerous nature of working with or
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around hot oil, Plaintiffs argue that there should have been a
consuner warning in the product instructions that the oil would
not cool imedi ately. Defendant contends, however, “[t]his

acci dent did not happen because [ Ms. Van Buskirk] did not know
the oil was still hot.” (Def.’s Reply Mem of Law in Supp. of
Def.’s Mot. for Summ J. at 10.)

Ms. Van Buskirk was aware of the danger that the oi
woul d be hot and require sonme cooling. She stated at deposition,
“when you woul d use the fryer and you would use the oil, after it
cool ed down, you would put the Ilid on it and put it back in the
refrigerator so you could use it again.” (Dep. of Lori Ann Van
Buskirk of 3/14/97 at 31-32.) Even if there had been a warning
about the length of time needed for the oil to cool, the accident
occurred imredi ately after Ms. Van Buskirk renmoved the french
fries fromthe Four Cup Fryer. Therefore, any proposed warning
regarding the | ength of cool-down tinme would not have prevented
t hi s acci dent.

7. Feasibility on the Part of Wst Bend of Spreading
the Loss.

The final risk-utility factor is the feasibility, on
the part of West Bend, of spreading the |oss of a defective fryer
by setting the price of the fryer or carrying liability
i nsurance. Analysis of the previous six risk-utility factors
reveals that the Four Cup Fryer is not defective. As the Mpnahan
Court held, a manufacturer “should not have to spread anong its

custonmers the economc loss resulting frominjuries froma
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product that is not defective, and for which the risk of harm can
be elimnated by operating the product properly and heedi ng given
war ni ngs.” Monahan, 856 F. Supp. at 964. An exam nation of this
final risk-utility factor is therefore unnecessary.

V.  CONCLUSI ON.

Based on the above reasons, the seven risk-utility
factors weigh in favor of West Bend and against Plaintiffs.
Plaintiffs have not sufficiently established that the Four Cup
Fryer is unreasonably dangerous to justify inposition of
liability on West Bend and entitle Plaintiffs to present their
case to a jury. Thus, West Bend' s Mdtion for Summary Judgnent is
gr ant ed.

An Order foll ows.

18



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GERALD JOSEPH VAN BUSKI RK, 111, :
a Mnor, by his Parents and Natural : ClVIL ACTI ON
Quar di ans, GERALD J. VAN BUSKI RK, :
JR and LORI ANN VAN BUSKI RK, and
in Their Om Ri ght,
Plaintiffs,

V. : NO. 96- 6945

THE WEST BEND COVPANY
Def endant ,

V.

LORI ANN VAN BUSKI RK
Def endant .

ORDER
AND NOW this 24th day of June, 1999, upon
consi deration of the Motion of Defendant, The West Bend Conpany,
for Summary Judgnment and all Responses and Replies thereto, it is

her eby ORDERED and DECREED t hat Defendant’s Mdtion i s GRANTED.

BY THE COURT:

Robert F. Kelly, J.



