IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES M LLER : CIVIL ACTI ON
V.

STANLEY HOFFMAN, M D. and :

DONNA HALE : NO 97-7987

VEMORANDUM AND ORDER

HUTTON, J. June 21, 1999

Presently before the Court are the Mtion for Summary
Judgnent of Defendant Donna Hale (“Hale”) (Docket No. 53) and the
Plaintiff Janmes MIller’s response thereto (Docket No. 59). Also
before the Court is the Mtion for Summary Judgnment by Defendant
Stanl ey Hof fman, M D. (“Hoffman”) (Docket No. 58), the Plaintiff’s
response thereto (Docket No. 60), and Dr. Hoffrman's Reply Brief
(Docket No. 66). For the reasons stated bel ow, Defendant Hale's

Motion for Summary Judgnment i s GRANTED and Dr. Hoffrman’s Motion for

Summary Judgnent is DEN ED.

. 1NTRODUCTI ON

Janes Mller (“MIller” or “Plaintiff” filed this civil
rights action agai nst Stanl ey Hof fman, M D. (“Hoffrman”), the forner
nmedi cal director at SCl-Graterford and Plaintiff’'s fornmer treating
physi ci an, Joseph Dimno, MD. (“Dinmno”), the corporate nedical
director for Correctional Physi cian Servi ces, Correctional
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Physician Services (“CPS’), the Commonwealth of Pennsylvani a,
Department of Corrections, and the followmng SCl-Gaterford
officials: Superintendent Donald T. Vaughn, Deputy Superi ntendent
David Diguglielno, former Deputy Superintendent Henry Jackson,
Oficer Janes Davis, and Health Care Adm nistrator, Donna Hale
(“Hale").

Plaintiff alleged that all of the defendants violated his
Ei ghth Anmendnent rights for denying him adequate nedical care.
Addi tionally, he asserted a nedi cal mal practice cl ai magai nst Drs.
Hof f man and Dim no and CPS. On April 17, 1998, this Court approved
a stipulation voluntarily dismssing all of the Plaintiff’s clains
agai nst the Departnent of Corrections. Defendants Dim no and CPS
filed a notion to dismss, which this Court granted as to CPS only.
This Court granted the Plaintiff’s notion under Federal Rule of
Cvil Procedure 21 to dism ss all clains agai nst def endants Vaughn,
Di gugliel no, Jackson, and Davis. It also granted Dimno’s
unopposed notion to dismss all clains against him Ther ef or e,
Plaintiff’s only remaining clains are that Dr. Hoffrman and Donna
Hal e were deliberately indifferent to his nedical needs and that

Dr. Hof fman was reckl ess and negligent under state |aw.

1. BACKGROUND

Taken in the |ight nost favorable to the nonnoving party,
the facts are as follows. Mller is not really Janes MIller. H's

actual nane is Tinothy MIler. Wen he was arrested he assuned t he
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identity of his brother, Janes Mller. Mller was first
incarcerated at SCl-Gaterford in 1989, was transferred to other
state correctional institutions from1990 to 1994, and returned to
Gaterford in 1994, where he has since renained. The events
| eading to this case began on April 16, 1997, when Mller fell and
injured his left elbow while working in the main Kkitchen at
G aterford.

After his fall, MIler went to see his supervisor who
sent him to the prison hospital. At the hospital, MIller was
pl aced on sick call for the next norning. The next day Mller’s
el bow began to swell. He attenpted to report to sick call to have
his el bow examined. On the way to the hospital, however, Mller
got into a confrontation with a guard. As a result, MIller was
placed in the Restricted Housing Unit (“RHU) rather than being
allowed to proceed to the infirmary.

Approxi mately ten days | ater, on April 26, 1997, Mller’s
initial injury was seen by a prison physician for the first tine.
On May 2, 1997, MIler was seen by Defendant Hoffnman. At this
time, Hoffman attenpted to drain fluid fromMIler’' s swillen el bow
After two unsuccessful attenpts, Hoffman drained sone fluid from
MIler’s elbow, but was unable to get all of the fluid out.
Hof f man t hen i njected 250 mlligrans of a steroid call ed sol unedrol
into Mller’s elbow. Approximtely ten days |later, the wound at

i ssue appeared on MIller’s | eft el bow and began drai ni ng bl ood and

- 3-



fluid. For about four nonths, MIller was treated with “dressings
and soaks” for this condition.

During this tinme, MIller repeatedly requested another
physician’s opinion of the treatnent. Consequently, MIller filed
grievances wth Donna Hale, the Health Care Adm nistrator
responsi ble for scheduling referrals to specialists. As Health
Care Admnistrator, Hale is part of the executive staff at
Gaterford and attends weekly executive staff neetings with the
Superintendent of Gaterford and various other high-level staff
menbers. Her responsibilities as Health Care Adm ni strator include
supervising staff, responding to inmate gri evances and nonitoring
referrals of prisoners for consultations with outside physicians or
speci al i sts.

Three nont hs after the wound appeared, in August of 1997,
Hal e net with Hoffman to di scuss plans for MIler to be referred to
a specialist. Hoffman did not schedule MIler for a consultation
after this neeting. Instead, on August 13, 1997, Nuhad Kul ayl at,
MD. (“Kulaylat”) referred MIller to a visiting orthopedic

speci al i st named Norman Stenpler, MD. (“Stenpler”). Wen Hoffman

| earned about this referral, he imediately canceled the
appoi ntnment. Nonetheless, MIller managed to be seen by Stenpler
despite Hoffman’s cancellation of the appointnent. MIller had

i nadvertently been issued two passes for the consultation.

Hof f man- - who apparently did not know t hi s--caused just one pass to



be confi scat ed. MIller used the other to go to the appointnent
t hat Kul ayl at had scheduled for him and was treated by Stenpler.
After examning MIller, Stenpler concluded that if his wound did
not heal, he would consider “elliplisiging and primary cl osure by
general surgery.” Hoffman was very upset with both Stenpler and
his staff for allowing the consultation. After MIler was treated
by Stenpler, Hoffman declared in MIller’s nedical chart that
Stenpl er had “assuned responsibility for [MIler’s] wound care.”
A nonth later, Hoffman’s supervisor referred Mller to
see anot her physician for a second opi nion. On Septenber 10, 1997,
after a CPS Adm ni strator named Frank Bott contacted himfromthe
prison and requested himto do so, Dimno, the Corporate Mdi cal
Director for CPS, referred MIller for a consultation with an
out si de general surgeon naned Dr. Botenpo. Again, upon discovering
the appointnent had been schedul ed, Hof fman canceled it
i medi ately. And again, Hoffman was angry and wrote in Mller’s
medi cal chart that MIller’'s care was “transferred” to D mno.
Hoffrman also noted that Dimno would be guilty of patient
abandonnent if he failed to check on MIller daily. Nei t her
Stenpler nor Dimno nade daily visits or even weekly visits to the
prison. Dimno conceded that Hoffrman’s conment was i nappropri ate.
I n Septenber of 1997, four nonths after incurring the
initial injury, MIller contacted an attorney who requested that

MIler be allowed to see another doctor. On Cctober 17, 1997,



MIler was sent to see Ernest Rosato, MD. (“E. Rosato”), a general
surgeon at Thomas Jefferson University Hospital. E. Rosato
recommended that MIler “have [the wound on his |eft elbow re-
excised and closed primarily.” After conferring with a plastic
surgeon, E. Rosato decided that an orthopedi c hand surgeon should
perform the surgery. Dr. Rosato advised Dr. Hoffman of his
di agnosis and provided himwth a list of specialists to consult
W th respect to the surgery.

I n Septenber of 1997, suggested in front of other innmates
that MIller mght have AIDs. MIler had already been tested
several nonths before and was known by nedical care providers at
G aterford to not have Al Ds. Hoffrman decided to confine MIller in
“reverse isolation,” a status for patients with conprom sed i mmune
systens. Hoffrman recorded in Mller’s chart that MIller was
mani pul ati ng his own wound and causing it not to heal. MIller also
noted that MIler was mani pul ati ng the Pennsyl vani a Depart nent of
Corrections.

On Qctober 17, 1997, MIller has seen by Dr. Ernest
Rosato, MD. (“E. Rosato”), a general surgeon at Thomas Jefferson
University Hospital. E. Rosato recommended that MIler “have [the
wound on his left elbow re-excised and closed primarily.” After
conferring with a plastic surgeon, E. Rosato decided that an
ort hopedi ¢ hand surgeon should perform the surgery. E. Rosato

informed Hof fman of his diagnosis and forwarded him a |ist of
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several such specialists to consult with respect to the surgery.
On Cctober 22, 1997, Randall Sears, Deputy Chief Counsel for the
Pennsyl vani a Depart ment of Corrections, advised M| ler’s counsel by
letter that if his wound did not heal by *“Thursday,” October 23,
1997, surgery would be perforned on MIler’s elbow. Despite the
wound not healing, no surgery was perforned.

On Decenber 5, 1997, MIller was examned by Francis
Rosato, MD. (“F. Rosato”). F. Rosato advised Dr. Hoffrman that
MIler’s elbow did not require surgery at that tinme. However, he
al so said that shoul d the wound reappear, then “the recommendati on
previ ously made [of surgery] should be followed.” F. Rosato wote
t hat al t hough there was “sone soft tissue swelling” it was “w t hout
bone abnormality.”

On Decenber 1, 1998, Hale filed a notion for summary
judgnment. On Decenber 15, 1998, the Plaintiff filed his response
i n opposition. On Decenber 8, 1998, Dr. Hoffrman filed a notion for
summary judgnent. On Decenber 22, 1998, the Plaintiff filed his
response in opposition. Dr. Hoffman filed a Reply Brief on January
12, 1999. Because the Defendants’ notions are ripe, the Court

considers the notions for sunmary judgnent.

111, SUMVARY JUDGVENT STANDARD

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, showthat there i s no genui ne
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issue as to any material fact and that the noving party is entitled
to a judgnment as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U.S.

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for sunmary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N. Am, Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consi der
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’'s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing sunmary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

| ndus., Inc. v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992).

V. DI SCUSSI ON

A. Hoffman’'s Motion for Sunmary Judgnent
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In his notion, Hoffman raises essentially four general
i ssues regarding MIller’'s Conplaint. First, Hoffman clains that
MIller’'s 8 1983 Caimfor Medical Miltreatnent nust be dism ssed
because: (1) MIller has not produced sufficient evidence that
Hof f man had actual know edge that his treatnent of MI Il er presented
a substantial risk of harmto Mller; (2) Hoffman is entitled to
qualified imunity; and (3) Hof fman has a good faith defense, which
MIler lacks the ability to rebut. Second, Hoffrman clains that
Mller’'s claimfor intentional infliction of enotional distress is
fatally flawed because: (1) Hoffman’s alleged conduct was not
“outrageous;” and (2) MIler suffered no physical injury. Third,
Hof fman clains that MIler’s mal practice claimnust be dism ssed
because MIler has failed to produce sufficient expert testinony.
Fourth, and finally, Hoffrman contends that MIller’'s entire suit
must be di sm ssed because he has sued in the wong nane. The Court

w || address each of the argunents asserted by Defendant Hof f man.

1. 42 U S.C. § 1983 Medical Maltreatnment d aim

a. Standard
The wvalidity of an inmate's claim for nedical
mal treat nrent depends on whether it represents cruel and unusual

puni shment. |In Estelle v. Ganble, the Suprene Court held that "the

deliberate indifference to serious nedical needs of prisoners
constitutes the 'unnecessary and wanton infliction of pain'

proscri bed by the Eighth Anendnment." 429 U. S. 97, 104, 97 S.C.
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285, 50 L.Ed.2d 251 (1976). This standard has been split into a

two part test: (1) deliberate indifference by the prison official
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and (2) serious nedical need by the prisoner. Wst v. Keve, 571
F.2d 158, 161 (3d Cir.1978).

A serious nedical need is "one that has been di agnosed by
a physician as requiring treatnent or one that is so obvious that
a lay person would easily recognize the necessity for a doctor's

attention." Mnnouth County Correctional Inst. Innates v. Lanzaro,

834 F.2d 326, 347 (3d Cir.1987) (citing Pace v. Fauver, 479 F.

Supp. 456, 458 (D.N.J.1979), aff'd, 649 F.2d 860 (3d Cir. 1981)).
In addition, "[t]he seriousness of an inmate's nedical need nmay
also be determned by reference to the effect of denying the
particular treatnent”; e.g., the suffering of a "lifelong handi cap
or permanent |oss." |d. at 347.

The Suprene Court clarified the nental state required to

show an official's deliberate indifference in Farner v. Brennan,

511 U. S 825, 114 S. . 1970, 128 L.Ed.2d 811 (1994). The Court
hel d that an official shows deliberate indifference when he "knows
of and di sregards an excessive risk to inmate health or safety: the
of ficial nmust both be aware of facts fromwhich the inference could
be drawn that a substantial harmexists, and he nust al so draw the
inference." 1d. at 837. |In other words, deliberate indifference
does not occur where the official fails to alleviate a significant
ri sk that he should have identified but failed to do so. 1d.

In Estelle, the Court identified three situations where

deli berate indi fference to serious nedi cal needs may be nmani f est ed:
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(1) "by prison doctors in their response to the prisoner's needs,"
(2) "by prison guards in intentionally denying or delaying access
to nedical care,” or (3) by prison guards in "intentionally
interfering with the treatnent once prescribed." Estelle, 429 U S
at 104-05 (footnotes omtted). Nevertheless, clains for negligent
di agnosis or treatnent do not rise to the level of deliberate
indifference. 1d. at 106. A doctor's decision whether to order
speci fic diagnostic techniques or forns of treatnent is within his
medi cal judgnent, and it does not represent cruel and unusua
puni shnment under the Ei ghth Anendnent. Id. at 107. Even
"[mMedical mal practice does not becone a constitutional violation
nmerely because the victimis a prisoner.” [d. at 106.

"Where the plaintiff has received sone care, inadequacy
or inpropriety of the care that was given will not support an

Ei ghth Amendnent claim"™ Norris v. Frane, 585 F.2d 1183, 1186 (3d

Cr.1978). Consequently, a claimfor the violation of the Eighth
Amendnent will not succeed unless the nedical treatnent received

consists of "act[s] which were either intentionally injurious,

cal | ous, grossly negligent, shocking to the conscience,
unconsci onabl e, intolerable to the fundamental fairness or
bar barous." |d.

| nadequat e nedi cal treatnent clains under 8§ 1983 nust be
deni ed where the nmedical treatnment provided by officials does not

conport to the inmate's specific requests since "conplaints nmerely
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reflect a disagreement with the doctors over the proper nmeans of

treat[nment]." Boring v. Kozakiew cs, 833 F.2d 468, 473 (3d Gr.

1987); see also Holly v. Rapone, 476 F.Supp. 226 (E.D. Pa. 1979)

(clai munder 8§ 1983 deni ed where nedi cal treatnment was provi ded but
prisoner clainmed that he did not receive proper nedications and an
X-ray). Dism ssal of a conplaint is not proper, however, where
prisoners allege, for exanple, that on nunerous occasions a prison
doctor intentionally inflicted pain, continued ineffective courses
of treatnment and refused to prescribe appropriate nedications.

Wiite v. Napol eon, 897 F.2d 103 (3d G r.1990).

b. Analysis

The Court finds that MIler has produced sufficient
evidence for a reasonable jury to conclude that Hoffman was
deliberately indifferent to MIler’s serious nedical needs. If the
Court accepts the readi ng of the evidence nost favorable to M1 er,
the alleged m sconduct violates the Eighth Amendnent. Hof f man
refused to allow MIler to be seen by a specialist, although the
treatment he was rendering failed to work after several nonths.
Hof f man cancel ed consul tati ons with orthopedi ¢ surgeons and di d not
approve other consultations with orthopedic surgeons. On the two
occasions that MIler managed to see a specialist, Hoffnman did not
foll owthe recormmendati ons of those specialists. Moreover, Hoffman
knew that MIler was in a state of pain and suffering during this
tinme.
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Hof f man contends that he had concluded that orthopedic
surgeons had nothing to offer in the treatnent of Mller. The
reasonabl eness of this conclusion is a question for the jury. As
noted above, denying an inmate access to a physician capabl e of
assessing the need for treatnent and/or preventing inmate from
receiving a recomended treatnent is deliberate indifference.

|nmates of All egheny County Jail v. Pierce, 612 F.2d 754, 762 (3d

Cr. 1979). Deliberate indifference to serious nedical needs can
be reasonably inferred from persistent conduct in the face of
resul tant pain and ri sk of permanent injury. Napoleon, 897 F.2d at
1009.

Revi ew ng the evidence in the light nost favorable to the
Plaintiff, a reasonable juror mght conclude that Hoffrman took
extraordinary neasures to deny M|l er access to alternative nedi cal
care in order to avoid review of the propriety of his initial
treatnent. After Hoffrman’s initial treatnent of MIller’s injury,
the el bow began to swell and drain fluid. This condition renai ned
unchanged for several nonths. Hof fman denied M1l ler access to
ot her physici ans capabl e of assessing his wound. |[|ndeed, Hoffman
becane irate after | earning that other doctors had scheduled M1l er
to be seen by other specialists and attenpted to cancel those
appoi nt ment s. Hof f man prevent ed consi st ent t r eat ment
recommendati ons from respected orthopedic specialists from being

i mpl enent ed.
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Hof f man al so noted wi thout a factual basis that Mller’s
wounds may not be healing due to self-manipulation and AIDS. No
evidence indicates that MIler was mani pul ating his wound. M|l er
had al so tested negatively for Al Ds. Nonet hel ess, Hof frman had
MIler placed in “reverse isolation” due to his “high risk”
condition. This confinenent isolated MIler fromhis attorney and
the “out side worl d” because M Il er was deni ed all phone privil eges.
Hof f man al so refused to allow MIler to change doctors within the
prison system Hoffrman knew that MIler’s injury was causing him
pain. Reviewing the evidence before the Court in the |ight nost
favorable to M Il er, areasonable juror could conclude that Hoffnan
knew that his refusal to allow MIler to see other doctors would
cause harmto M Il er and yet proceeded with this treatnent anyway.
Thus, the Court finds that Hoffrman has failed to carry his burden
of showi ng an absence of material issues of fact in |ight of Eighth
Amendnent st andar ds. Accordingly, summary judgnent in favor of
Hof f man regarding Ml ler’s § 1983 Medical Maltreatnent C aimis not

war r ant ed.

c. Qualified Imunity and Good Faith

Hof f man argues that MIller has failed to overcone his
"good faith defense.” Hoffman states that as a prison physician,
he is entitled to assert a good faith defense, which the Plaintiff
must overcone wi th proof that Hoffman subjectively understood his

conduct violated the Plaintiff's constitutional rights. For this
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Hof fman relies on Jordan v. Fox, Rothschild, O Brien & Frankel, 20

F.3d 1250 (3d Cr. 1994). The Court in Jordan held that private
individuals invoking state attachnent |aws subsequently held
unconstitutional had a defense of good faith. 1d. at 1276. Like
the subjective know edge conponent of an Eighth Anendnent claim
itself, bad faith can be inferred from circunstantial evidence.
Id. at 174. 1t is *“virtually inconceivable” that a nedical
prof essional working in a prison would be unaware that preventing
necessary nedical care to a patient in pain for a period of nonths
in order to avoid discovery of his possible nmalpractice violated

his constitutional rights. See Pearson v. Gty of Philadel phia,

Gv.A No.97-1298, 1998 W. 721076, *2 (E.D. Pa. Cct.15, 1998). |If
the jury were to credit the Plaintiff’s evidence and reject
Def endant Hoffrman’s, it coul d reasonably concl ude that Hoffrman did
not act in good faith.

Hof f man al so alleges that he is entitled to a qualified
i munity defense. Hof f man concedes that he is a private actor
however, he asserts that he functioned in the sanme way as a
physi ci an who was enployed by the Commobnweal th of Pennsyl vani a.
Qualified inmunity has been afforded to private individuals who at
t he behest of state officials performgovernnental functions. See

Warner v. Grand County, 57 F.3d 962, 965-67 (10th Cr. 1995)

Wlliams v. O lLeary, 55 F.3d 320, 323 (7th Cr.1995); Burwell v.

Board of Trustees of Georgia MIlitary College, 970 F.2d 785, 795
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(11th G r.1992), cert. denied, 507 U. S 1018, 113 S.Ct. 1814, 123

L. Ed. 2d 445 (1993). Whet her such imunity remains available in
t hese circunstances is questionable after the recent five to four
hol di ng of the Suprenme Court that private prison guards, at | east
those who act wthout neaningful governnent supervision or
direction, do not enjoy qualified imunity fromsuit under 8§ 1983.

See Richardson v. McKnight, 521 U. S. 399, 117 S.C. 2100, 2109, 138

L. Ed. 2d 540 (1997). |In any event, construing the record in a light
nost favorable to the Plaintiff as the Court nust when asked to
grant summary judgnent, Hoffman’s conduct violated a clearly
established right to treatnent for serious nedical needs of which
a reasonabl e prison health care professional woul d have been aware.
Thus, the Court finds that Hoffman is not entitled to qualified

imunity fromMIller's 8 1983 claim

2. Intentional Infliction of Enotional Distress

To prevail on a claim of intentional infliction of
enotional distress, the plaintiff nust prove that defendant, by
extrene and out rageous conduct, intentionally or recklessly caused

the plaintiff severe enotional distress. Mdtheral v. Burkhart, 400

Pa. Super. 408, 583 A . 2d 1180 (1990). Liability will be found only
where the conduct has been so outrageous in character, and so
extrene in degree, as to go beyond all possible bounds of decency,
and to be regarded as atrocious, and utterly intolerable in a

civilized comunity. Restatenent (Second) of Torts, 8§ 46 conment
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d. Cenerally, the case is one in which the recitation of the facts
to an average nmenber of the comunity woul d arouse his resentnent
agai nst the actor, and lead himto exclaim "Qutrageous!" 1d. The
extrenme and outrageous character of conduct may ari se froman abuse
by a person in a position of actual or apparent authority over
another, or by one with the power to affect the other's interests.
Rest at enent (Second) of Torts 8§ 46 comment e.

Regarding MIller’s claimfor intentional infliction of
enotional distress, Hoffrman asserts two argunents. First, Hoffman
contends that no evidence establishes that Mller’s alleged
injuries resulted fromenotional distress. Second, Hof fnman asserts
that MIler has failed to produce evidence establishing that
MIler’s conduct was so extrene and outrageous as to be offensive
to the noral values of society. The Court wll address each of

Def endant’s argunents in turn.

a. CQutrageous Conduct

It is for the court to determne, in the first instance,
whet her the defendant's conduct may reasonably be regarded as so
extrenme and outrageous as to permt recovery. Restatenent (Second)
of Torts 8§ 46 conment h. Mot heral , at 423, 583 A . 2d at 1188
Wher e reasonabl e persons may differ, it is for the jury, subject to
the control of the court, to determ ne whether, in the particul ar
case, the conduct has been sufficiently extrene and outrageous to

result inliability. Restatenment (Second) of Torts 8 46 comment h;
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Mot heral , at 423, 583 A 2d at 1188.

In his notion, Hoffman cites various cases in an attenpt
to denonstrate that his conduct is not outrageous enough to support
a claim for intentional infliction of enotional distress.
Pennsyl vania courts, however, have held that conduct nuch |ess
out rageous than that alleged here was sufficient to support such a

claim See, e.qg., Pierce v. Penman, 357 Pa. Super. 225, 236, 515

A. 2d 948, 953 (1986) (finding sufficiently outrageous conduct where
def endant engaged in repeated failure over a period of years to
provide records to forner pati ent with known enotiona

difficulties), allocatur denied, 515 Pa. 608, 529 A 2d 1082 (1986).

Pennsyl vania court have also indicated that they will be nore
receptive to find outrageous conduct and permt recovery in
intentional infliction of enotional distress cases where, Iike

here, there is a continuing course of conduct. Wllians v.

GQuzzardi, 875 F.2d 46, 52 (3d Cr. 1989) (citing Pierce, 357 Pa.
Super at 236, 515 A 2d at 953)).

If the Court construes the evidence in the |ight nost
favorable to the Plaintiff, Hoffman's conduct in this case is
sufficiently extrene and outrageous to permt recovery based upon
intentional infliction of enotional distress. MIIler contends, and
has presented evidence to support, that Hoffnman engaged in a
del i berate course of conduct to prevent MIler from obtaining the

appropriate and recommended mnedi cal care for his injury. Hoffnan
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unsuccessfully treated MIller’s injury for several nonths. O her
physi ci ans that had exam ned M || er recormmended al t ernati ve nedi cal
care, which Hoffman did not inplenent. Throughout the entire
course of this conduct, MIler was under the control of Hoffman
Not only did Hoffman refuse Mller’'s requests to see other
physi ci ans, but he cancel ed schedul ed appoi nt nents with speci alists
made by ot her physicians. Hoffman also placed MIller in “reverse
i sol ation” which shut-off MIler fromthe outside world.

As stated above, a reasonable juror could conclude that
Hof fman violated MIler’s civil rights and subjected himto cruel
and unusual punishnent by deliberately preventing him from
recei ving the necessary nedical care. The Court has al so noted
that M|l er has provided sufficient evidence for a reasonabl e juror
to concl ude that Hof fman knew that MIler was in pain and suffered
as a result of his deliberate intervention of Mller’s nedica
treatnent. Accordingly, the Court finds that MIler has produced
sufficient evidence of outrageous conduct to support a jury verdict

for intentional infliction of enobtional distress.

b. Physical Harm

In order to state a claimfor intentional infliction of
enotional distress, “a plaintiff nust allege "physical injury,
harm or illness caused by the alleged outrageous conduct."

Corbett v. Mdrgenstern, 934 F. Supp. 680, 684 (E.D.Pa. 1996); see

also Rolla v. Westnoreland Health Sys., 438 Pa. Super. 33, 651 A 2d
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160, 163 (1994). "[D]epression, nightmares, stress, and anxiety"
have been found to be physi cal mani festations of enotional distress

and sufficient to sustain a claim Love v. Craner, 414 Pa. Super.

231, 606 A 2d 1175, 1179 (1992). Hof frman alleges that Mller’s
claim nust fail because he has no evidence that he suffered
physical injury from the alleged intentional infliction of
enoti onal distress.

In this case, however, MIler has produced his nedica
chart that is riddled with notations by various doctors and nurses
that MIler was upset or worried about Hoffman’s behavior. |If the
Court accepts the reading nost favorable to MIller, then Plaintiff
if given the opportunity could prove physical injury arising from
hi s enptional distress and nental angui sh. Accordingly, Hoffman is
not entitled to summary judgnent of Plaintiff’'s claim for

intentional infliction of enptional distress.

3. Medical Ml practice

To establish a prima facie case of negligence in a
nmedi cal mal practice action alleging deviation fromthe standard of
care, "a plaintiff nust present expert testinony establishing (1)
t he applicabl e standard of care; (2) a deviation fromthat standard
of care; and (3) that the deviation proximately caused the injury."

Gardner, supra, 150 N.J. at 375, 696 A 2d 599 (citations omtted).

Hof frran alleges that MIller has failed to produce sufficient

evidence of the prima facie case. This Court nust disagree.
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MIller has produced the report of Robert Dunn, M D
(“Dunn”). First, regarding the standard of care, Dunn opi ned that
“[g] ood and proper nedical care nmandate that a drai ning wound such
as this be attended to by a surgeon and be irrigated and debri ded
and then either closed primarily or allowed to heal by secondary
intention.” Thus, Plaintiff has satisfied the first el enent of the
prima facie case.

Second, the report indicates to a reasonabl e degree of
medi cal certainty that “Dr. Hoffrman deviated from the accepted
standard of care by failing to refer M. MIller to an orthopedic
surgeon, plastic surgeon or a general surgeon for appropriate care
of his draining wound sinus.” The second elenent of the prim
facie is, therefore, satisfied.

Third, Dunn opined that Hoffman’s conduct was the
proxi mate cause of M| ler’s danmage. More specifically, the report
states that Hoffman’s failure to provide MIller the accepted
standard of care “increase[d] the risk of an infection to the
adjoining joint and cause increased scarring in the surrounding

ti ssues.” Dunn also opined that Hoffman's conduct not only
exposed himto increased risk and damage but al so others who were
caring for him” Thus, MIller has satisfied the third el enent of
the prima facie case.

Hof f man suggests that Mller’'s claim for nedica

mal practice nmust fail because MIler relies on “only one” expert
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report. Hof f man, however, fails to cite to any authority to
support this contention. Thus, despite the Plaintiff’s reliance on
just one expert report, the Court finds that MIler has satisfied
the prima facie case of nedical mal practice, and summary judgnent

is therefore not warranted.

4. Wong Nane

The Court declines Hoffrman’s invitation to dismss
MIler’s entire action because he brought this action as “Janes
MIler” and not “Tinmothy MIler.” Wile Plaintiff concedes that
his birth nane is Tinothy Mller, it is uncontroverted that "Janes
Mller" is the name under which the Plaintiff was convicted and

sent enced. Hof fman's sole reliance on Prince v. Del aware County,

Giv.A No.92-1942, 1993 W. 141711 (E.D. Pa. May 3, 1993) (Kelly,
J.) is msguided. In Prince, a plaintiff who had filed nunerous
pro se civil rights actions under his “real” nanme, Brian Wnward,
filed additional actions in the sane court under a conplete ali as,
Julian Prince, sonetinmes suing the sane defendants under both
names. Prince, 1993 W 141711, at *2. Judge Kelly found that
“this conduct is the type that constitutes fraud on the court
because it clearly tanpers with the judicial machi nery and subverts
the integrity of the court itself.” Id.

In the present matter, no evidence suggests that M|l er

intended to conmmt fraud on the Court or on anyone else. Mller
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volunteered the information during his deposition that the first
name given to himat birth was “Ti not hy” and not James. NMbreover

Hof f man does not refute that every record pertaining to himbears
the nane Janmes MIler and the prisoner nunber BD 4691. | ndeed,
prison regul ations provide that while incarcerated, prisoners nust
respond to the nane under which the prisoner was convicted. See

K. AR 44-12-506; Kirwan v. lLarned Mental H1th, 816 F. Supp. 672,

673 (D. Kan. Mar. 19, 1993). Thus, the Court finds that Mller’s
use of the nane “Janes MIller” does not constitute fraud, and

dismssal of this action is not warranted on that basis.

B. Hale’'s Motion for Sunmary Judgnent

I n her notion, Hal e asserts two defenses against Mller’s
§ 1983 Medical Miltreatnent claim First, Hale contends that
Mller's failure to receive the responses he wanted to his
grievances does not state a viable claimagainst Defendant Hal e.
Second, Hale clains that the evidence before the Court irrefutably
shows that Hale was not deliberately indifferent to Plaintiff’'s
nmedi cal needs. Because the Court finds that Hale was not
deliberately indifferent to MIler’s nedi cal needs, the Court need

not consider Hale' s other argunent.

1. Deliberate Indifference

In order for an individual defendant to be |iable under

8 1983, he or she nust have participated in or had personal
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know edge of and acqui esced in the actions which deprived plaintiff

of his or her constitutional rights. Pierce v. Pennsylvania Dept.

of Corrections, 1992 W. 131882 (E.D.Pa. June 5, 1992); see also

Robi nson v. City of Pittsburgh, 120 F.3d 1286, 1294 (3d G r. 1997).

The nmere fact that a defendant holds a supervisory position is
insufficient to find liability, because there is no vicarious
l[iability or respondeat superior in 8 1983 cases. Durner v.
O Carroll, 991 F.2d 64, 69 n. 14 (3d G r. 1993).

In Durner, the Third Grcuit held that prison officials
who are not physicians cannot be considered deliberately
indifferent sinply because they failed to respond directly to the
medi cal conplaints of a prisoner who was al ready being treated by
the prison doctor. Durner, 991 F.2d at 68. District courts have
also refused to find health care admnistrators deliberately
i ndi fferent when the prisoner is receiving treatnent froma doctor.

See Hull v. Dotter, 1997 W 327551, *4 (E.D. Pa. Jun.12, 1997)

(finding health care adm nistrator cannot be |iable under 8§ 1983
for refusal to permt prisoner to consult wi th outside physician);

Freed v. Horn, 1995 W. 710529, *3-4 (E.D. Pa. Dec.1, 1995) (finding

health care adm nistrator and other prison officials who nmay have
had supervi sory positions over treating physician were entitled to
sumary judgnment because they did not personally participate in

treating plaintiff’s medical condition); see also MAl eese V.

Ownens, 770 F. Supp. 225, 262 (MD. Pa. 1991) (finding health care
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adm nistrator entitled to summary judgnent because he was not a
physi cian and was not in position to assess the reasonabl eness of
prison doctor’s treatnent).

In the present case, Hale could not and did not nake any
medi cal deci sions regardi ng the course of treatnment for Plaintiff’s
el bow. Hale is not a physician. She does not prescribe
medi cations or make decisions regarding the course of treatnent
prescribed to inmates, nor does she nake referrals to outside
physi ci ans. Such decisions are left to the nedical staff enpl oyed
by CPS. Hale is the health care adm nistrator at G aterford. As
this title suggests, her duties are purely admnistrative and
i nclude supervising the nursing staff, dental staff, and the
medi cal records director and her staff, nonitoring physician and
psychiatrist contracts, hiring and disciplining staff, responding
to inmate grievances, providi ng docunentation for ACA standards and
proof of practice, and nonitoring tinme frames for referrals or
prisoners to outside physicians.

Moreover, "[i]n order to succeed in an action claimng
i nadequate nedical treatnent, a prisoner nust show nore than
negli gence; he nust show 'deliberate indifference' to a serious
medi cal need." Durner, 991 F.2d at 67. No evidence has been
produced that Hale was "deliberately indifferent" to Mller’'s
injury or nedical needs. On the contrary, Hale responded to

Plaintiff’s conplaints, she referred MIler to outside physicians,
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and then followed up to ensure that Plaintiff was seen by those
physi ci ans. Based on Plaintiff’s nedical records, Hoffmn was
actively treating Plaintiff’s el bow. No evidence has been produced
that would suggest that Hale should have known that Hoffman' s
treatnent of MIler’s el bow may have been i nadequate. Thus, no

evi dence shows that Hale violated M|l er’s Ei ghth Anmendnent rights.
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Accordingly, Hale’'s notion for summary judgnent is granted, and
judgnment is entered in her favor and against Ml er.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES M LLER : CIVIL ACTI ON
V.

STANLEY HOFFMAN, M D. and :

DONNA HALE : NO 97-7987

ORDER

AND NOW this 21st day of June, 1999, upon
consi deration of the Motion for Sunmary Judgnent of Defendant Donna
Hale (“Hale”) (Docket No. 53) and the Plaintiff Janes Mller’s
response thereto (Docket No. 59), and the Mtion for Sunmary
Judgnent by Defendant Stanley Hoffrman, M D. (“Dr. Hof fnman”) (Docket
No. 58), the Plaintiff’s response thereto (Docket No. 60), and Dr.
Hoffman’s Reply Brief (Docket No. 66), IT IS HEREBY ORDERED t hat
Def endant Hale’s Mdtion for Sunmary Judgnent is GRANTED and Dr.
Hof fman’s Mbtion for Summary Judgnent i s DEN ED.

| T 1S FURTHER ORDERED t hat :

(1) Judgnent is ENTERED in favor of Defendant Hale and

against Plaintiff MIler with prejudice; and



(2) Plaintiff’s claimagainst Defendant Dr. Hoffman is

NOT DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



