IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROCLYN W LYONS, : ClVIL ACTION
as Executrix for the Estate of :
John F. Lyons,

Plaintiff,

V.

ClTY OF PH LADELPH A, et al., :
Def endant s : NO. 98-2662

Newconer, J. June , 1999
MEMORANDUM

Presently before the Court are the foll ow ng Mtions,
responses thereto, and replies thereto:

(1) The Motion for Summary Judgnent of Defendants City
of Phil adel phia, Mary Rose Loney, Lynn MDevitt, Bohdan
Kor zeni owski, Lawence Kelly, Mark Liciadello and John Doe City 1
through N (“City defendants' Mtion”); and

(2) Defendants' Motion for Sunmmary Judgnent (Par kway
def endants' Mbdtion”).

For the reasons that follow, the Cty defendants’
Motion will be granted and the Parkway defendants' Mtion will be
deni ed as noot.
A Backgr ound

Plaintiff, the executrix of her |ate husband John F.
Lyons’ estate, brings the instant action against the Cty of
Phi | adel phia, various Cty enpl oyees, Parkway Corporation,
Par kway Garage, Inc., and Parkway enpl oyees for damages ari sing
froma fatal heart attack suffered by M. Lyons on May 23, 1996

while in the taxi holding lot at the Philadel phia |International



Airport. In short, plaintiff clainms that because of the Gty
def endants' and Par kway defendants' failure to provide energency
t el ephone service at the taxi holding lot, nedics arrived on the
scene too belatedly to help M. Lyons and M. Lyons therefore

di ed of oxygen deprivation to his brain.

According to plaintiff, the Philadel phia airport is an
enclave with its own energency comuni cati ons system accessed by
a 3111 enmergency nunber, as opposed to the 911 energency nunber.
Plaintiff clains that as of Decenber 24, 1993, the Cty and
Par kway intended to install energency tel ephone service at the
taxi holding lot. However, on May 1, 1994, after the Cty,

t hrough the Departnment of Aviation, began to charge cab drivers a
$1.50 fee for picking up passengers at the airport, the cab
drivers, including M. Lyons, protested against this new policy
by boycotting the airport and holding a strike. According to
plaintiff, on May 24, 1994, the City decided to reverse or
indefinitely defer the decision to install energency tel ephone
services in the taxi holding lot. Plaintiff clains that the Gty
violated M. Lyons' constitutional rights by w thhol di ng
energency tel ephone service in retaliation for his First
Amendnent activities and in discrimnation against taxi drivers
in general who are allegedly conposed mainly of ethnic
mnorities. Plaintiff also clains that due to the Parkway

def endants' negligence in failing to respond adequately to M.
Lyons' nedi cal energency, including Parkway's failure to provide

ener gency tel ephone service at the holding lot, M. Lyons did not
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receive energency care in a tinely manner and therefore died from
prol onged deprivation of oxygen to his brain.

Plaintiff brings the followi ng clains against the Gty
defendants: (1) a First Anmendnent claimunder 42 U. S.C. 8§ 1983
for retaliation against the taxi drivers, including M. Lyons,
for their exercise of their First Anendnent rights to rally and
protest, by w thhol ding enmergency tel ephone service fromthe taxi
holding lot; (2) a Fourteenth Anendnent equal protection claim
under 42 U. S.C. 8§ 1983 for intentional discrimnation against the
taxi drivers on the basis of race and/or alienage by w thhol di ng
ener gency tel ephone service fromthe taxi holding lot while
providing the sane service to every other area of the airport;
and (3) a Title VI claimunder 42 U S.C. § 2000d for
di scrimnating against taxi drivers, who are allegedly primarily
ethnic mnorities, under a programor activity receiving federa
financial assistance. Plaintiff also brings a state |aw cl ai m of
negl i gence agai nst the Parkway defendants on the grounds that M.
Lyons, having paid $1.50 to enter the holding | ot, was a business
invitee, and that the Parkway defendants breached their duty to
himby failing to provide for any neans of conmunication to
qui ckly summon energency nedi cal assistance, and failing to
select and train Parkway enpl oyees to respond appropriately to a
nmedi cal enmergency. All defendants now nove for summary judgnent.
B. Summary Judgnent Standard

A review ng court may enter summary judgnent where

there are no genuine issues as to any material fact and one party
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is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |ight nost favorable to
the non-noving party. 1d. "The inquiry is whether the evidence
presents a sufficient disagreenent to require subm ssion to the

jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."”™ Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). |In deciding the notion

for summary judgnent, it is not the function of the Court to
deci de di sputed questions of fact, but only to determ ne whet her
genui ne issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it nmust "make a show ng sufficient to establish the

exi stence of [every] elenent essential to that party's case."

Equi mark Commercial Fin. Co. v. C I.T. Fin. Servs. Corp., 812
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F.2d 141, 144 (3d Cir. 1987) (quoting Celotex, 477 U. S. at 322).
Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el ement essential to that party's case, and on which that party

wi |l bear the burden of proof at trial." Wite, 862 F.2d at 59

(quoting Celotex, 477 U.S. at 322).
C. Di scussi on

1. Clains against City Defendants

a. § 1983 Equal Protection Caim

Plaintiff brings two separate clains under 42 U S.C. 8§
1983. Section 1983 inposes civil liability upon one “who acting
under color of any statute, ordinance, regulation, custom or
usage, of any state or territory, subjects, or causes to be
subj ected, any citizen of the United States or other person
Within the jurisdiction thereof to the deprivation of any rights,
privileges, or inmunities secured by the Constitution and the
laws.” 42 U. S.C. 8 1983. Thus, 8§ 1983 provides a civil renedy
only for acts which deprived a person of sone right secured by
the Constitution or the laws of the United States.

Plaintiff's first claimis that the Cty defendants
violated M. Lyons' constitutional right to equal protection of
the laws by treating cab drivers differently fromthe rest of the
airport population in that the Gty failed to provide energency

t el ephone service to cab drivers while providing the sanme service



' Plaintiff clains that

to the rest of the airport population.
ethnic mnorities conprise a npgjority of the cab driver
popul ati on, that cab drivers are therefore a suspect
classification, and that therefore the different treatnent of the
cab drivers cannot pass the strict scrutiny test of
constitutional permssibility. In the alternative, plaintiff
clains that the different treatnment of cab drivers does not bear
a rational relationship to any legitinate state interest.

To bring a successful claimunder 8§ 1983 for a deni al

of equal protection, plaintiff nust prove purposeful

di scri m nati on. Keenan v. City of Phil adel phia, 983 F.2d 459,

465 (3d Gr. 1992). She nust denonstrate that she received
different treatnent fromthat received by other individuals
simlarly situated. 1d. As noted by the Third GCrcuit, the
Suprenme Court held in Washington v. Davis, 426 U S. 229 (1976)

that intent is a prima facie elenment of any Constitution-based
civil rights claimof discrimnation, thus distinguishing the

constitutional standard for discrimnation fromthe standard

! The Court notes that the parties have not raised or
briefed the nore troubling issue of whether the denial of a
benefit, such as energency tel ephone service, conmes wthin the
anbit of the Equal Protection C ause, in view of the fact that no
| egislation or rule is at issue in this case. The only
classification allegedly drawn in this case is a de facto
classification of cab drivers pursuant to a decision (or
nondeci sion) not to install telephone service at the taxi hol ding
lot. Wiether such a classification constitutes an actionabl e
classification under the Equal Protection Cl ause is questionable.
However, as the parties have not raised or briefed this issue,
the Court assunes for the purposes of the instant Mdtion that the
classification of cab drivers is a viable classification for an
Equal Protection analysis.



pronul gated under Title VII. Conmonwealth of Pennsylvania v.

Fl aherty, 983 F.2d 1267, 1273 (3d Cr. 1993). The Court held
that disparate inpact, without nore, will not trigger strict
scrutiny of racial classifications, unless the disparate inpact
cannot be rationally explained on non-racial grounds. 1d. It is
now wel | -established that a prima facie show ng of discrimnatory
intent may be proven indirectly, on the totality of the rel evant
facts, including disparate inpact, if coupled with sone other
indicia of purposeful discrimnation. [d. The burden of proof
then shifts to the defending party. 1d. It nust be noted,
however, that in Davis, the Suprene Court held that the
discrimnatory inpact of the facially neutral police officer's
test at issue, without nore, did not warrant the concl usion or
inference that the test was a discrimnatory device. 1d. Thus,
under the Davis standard, plaintiff nust provide nore than

evi dence of disparate inpact in order to prove intentiona
discrimnation. |d.

In the instant case, the Cty defendants argue that
plaintiff has failed to produce any evidence tending to show
intentional discrimnation. The Court agrees. Taking as true
plaintiff's assertion that the cab driver population is conposed
mai nly of ethnic mnorities and that only the cab drivers were
deprived of energency tel ephone service, the Court neverthel ess
finds that plaintiff has failed to produce any evi dence
denmonstrating intentional discrimnation on the part of the Cty

based on the cab drivers' race or alienage. In plaintiff's
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confusing array of responsive briefs containing al nost no | egal
argunent and only a recitation of the so-called facts, the Court
can di scern no evidence fromwhich the Court can infer
discrimnatory intent on the part of the Cty defendants. Wile
plaintiff argues at length that the Cty defendants' refusal to
acknow edge their decision not to install enmergency tel ephones in
the holding lot reflects inproper notives and that the failure to
install energency tel ephone service created a dangerous and
oppressive condition for cab drivers, such contentions fall far
short of denonstrating any indicia of purposeful discrimnation.
Li kew se, while plaintiff argues that sonme nenbers of the Rendel
adm ni stration considered cab drivers to be shabby, unbathed,
unabl e to speak English, and potentially disruptive, such

evi dence does not then logically lead to the inference that

racial animus notivated the Cty defendants' all eged decision not
to install enmergency tel ephone service. Even assum ng that the
City viewed cab drivers as an unruly bunch who were a liability
inthe Gty's efforts to pronote tourism such evidence is
nevertheless a far cry from evidence of purposeful discrimnation
based on the cab drivers' race or alienage. Plaintiff has not
produced any evidence from which a reasonable jury could concl ude
that the City defendants' noninstallation of tel ephone services
at the holding lot was in any way related to the cab drivers'
race or alienage. The Court is therefore satisfied that
plaintiff's equal protection claimfor race discrimnation fails

as a matter of law. For the sane reasons, plaintiff's Title VI
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claimfor discrimnation under a programreceiving federal
financi al assistance also fails.

In the alternative, plaintiff contends that the City's
di sparate treatnent of cab drivers, by failing to provide
energency tel ephone service at the taxi holding lot, is not
rationally related to any legitimte state purpose and is
therefore violative of plaintiff's right to equal protection of
the laws. A state-created “classification that neither proceeds
al ong suspect |ines nor infringes fundanmental constitutional
rights nust be upheld agai nst equal protection challenge if there
is any reasonably conceivable state of facts that could provide a

rational basis for the classification.” Al exander v. Witnman,

114 F.3d 1392, 1407 (3d Gr. 1997). Rational basis reviewin
equal protection analysis is not a |license for courts to judge
the wisdom fairness, or logic of |egislative choices; nor does
it authorize the judiciary to sit as a superlegislature to judge
the wisdomor desirability of |egislative policy determ nations
made in areas that affect neither fundanental rights nor proceed
al ong suspect lines. 1d. at 1408. For these reasons, a
classification neither involving fundanental rights nor
proceedi ng al ong suspect lines is accorded a strong presunption
of validity. [d. Such a classification cannot run afoul of the
Equal Protection Clause if there is a rational relationship
between the disparity of treatnent and sone legitimte
governmental purpose. Further, state action that creates these

categories need not actually articulate at any tinme the purpose
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or rationale supporting its classification. 1d. Instead, a
classification nust be upheld agai nst equal protection challenge
if there is any reasonably conceivable state of facts that could
provide a rational basis for the classification, whether or not
the basis has a foundation in the record. Id. Finally, a
classification does not fail rational-basis review because it is
not made with mat hematical nicety or because in practice it
results in sone inequality. 1d. Only when the classification
rests on grounds wholly irrelevant to the achi evenent of the
state's objectives does a statute fail rational basis review
Id.

In the instant case, the subject of the Court's review
IS not a statute passed by the state legislature but the City's
all eged inaction in failing to install energency tel ephone
service in the taxi holding |ot while providing such service to
the rest of the airport population. Assum ng, arguendo, that
such inaction can be the subject of equal protection review, and
assumng that the Gty did indeed differentiate between cab
drivers and the rest of the airport population by installing
ener gency tel ephone service el sewhere but not at the taxi hol ding
lot, plaintiff still would be hard-pressed to argue that no
reasonably concei vable state of facts exists showi ng a rational
basis for the distinction, whether or not contained in the
record. Indeed, plaintiff herself takes note of defendants'
argunent that the expense of installing tel ephone service at the

hol ding | ot was too great and that the City allocated its
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resources to provide phones to its enpl oyees and custoners. The
Court finds that this is at | east one conceivable state of facts
showi ng a rational financial justification for not installing

t el ephone service at the holding lot. Her protestations about
the “life-threatening danger” to taxi drivers notw thstanding,
plaintiff has failed to neet the high standard of show ng no
rational basis for the City's failure to install energency

t el ephone service at the holding lot, and accordingly her § 1983
equal protection claimfails inits entirety.

b. 1983 First Anmendnent Retaliation daim

Plaintiff also brings a 8 1983 First Anendnent claim
for retaliation. To bring a successful 8§ 1983 claimfor
retaliation for the exercise of First Amendnent rights, plaintiff
must show (1) that she engaged in protected activity; (2) that
t he defendant responded with retaliation; and (3) that her

protected activity was the cause of the retaliation. Anderson v.

Davila, 125 F.3d 148, 161 (3d Gr. 1997). Plaintiff clains that
the City retaliated against plaintiff and other cab drivers by
deciding not to install energency tel ephones as originally

pl anned because of the cab drivers' boycott and protest against
the City's decision to charge cab drivers a $1.50 egress fee for
picking up fares at the airport. The Cty defendants attack the
third prong of plaintiff's retaliation claim arguing that no
evi dence exists showing that the failure to install tel ephone
service at the taxi holding lot was in any way related to the

taxi drivers' boycott and protest of the egress fee.
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Assum ng that M. Lyons engaged in protected First
Amendnent activity, and that the noninstallation of tel ephones at
the holding ot could constitute retaliation, the Iynchpin to
plaintiff's clai mwould be whether she can show a causal
connection between the taxi drivers' protest of the fee and the
City's noninstallation of the tel ephones. The Court finds that
plaintiff cannot. Viewing the evidence in a |ight nost favorable
to plaintiff, all that plaintiff has conme up with is that the
City was concerned about the cab drivers' strike. According to
plaintiff's evidence, Gty officials were kept apprised of the
boycott situation, the situation was considered a “hot topic,”
Mayor Rendel |l assigned a bodyguard to Karen Butler, a nenber of
his adm ni stration overseeing the situation, and the nedi a
covered the strike. Her only renotely relevant evidence is the
affidavit of a cab driver who clains that he felt that airport
police retaliated against the cab drivers after the strike by
issuing nore citations. Plaintiff's then | eaps to the concl usion
that in the followng nonths the Gty nust have quietly decided
not to provide tel ephone service to the taxi holding lot in
retaliation for the cab drivers' First Amendnent activity.

The Court is rather at a | oss over the probative val ue
of sone of plaintiff's so-called evidence, such as the fact that
Ms. Butler was assigned a bodyguard by Mayor Rendell. And the
bal df aced “feelings” of a cab driver do not constitute evidence
of the Cty's allegedly retaliatory notive for not installing

t el ephone service which had not been installed to date in any
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event. Wiile the Court recognizes that direct evidence of
retaliation or discrimnation is rare, and that plaintiff need
not produce a snoking gun, nevertheless the so-called
circunstantial evidence produced by plaintiff is grossly
insufficient. No reasonable jury could find, fromthe evidence
produced by plaintiff, that the cab drivers' strike was the
reason why the Gty failed to install tel ephone service at the
holding ot in the nonths followng the strike. Plaintiff
appears to rely on the timng of the noninstallation of the
phones as circunstantial evidence of retaliation; but given that
t he phones had never been installed to date, plaintiff is hard-
pressed to argue that continued noninstallation is suddenly
evi dence of retaliation. The Court cannot in good conscience
draw such an inference.

After nonths of discovery and extended di scovery,
plaintiff has apparently been unable to uncover the purported
di scrimnation and retaliation behind the noninstallation of
energency tel ephone service to the taxi holding ot at the
Phi | adel phia airport. Wiile the Court is not unsynpathetic to
plaintiff's case, the Court nust find that plaintiff has not
created any triable issues with respect to her § 1983 clains for
constitutional violations. Indeed, the Court would go so far as
to suggest that plaintiff has pursued the wong defendants by
attenpting to turn a tort cause of action into a civil rights
action. In view of the above, the Court wll grant the Gty

defendants' Mdtion for Summary Judgnent, as plaintiff has failed
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to produce any evidence of discrimnation or retaliation on the
part of the Gty defendants.

2. Cl ai i _agai nst Par kway Def endant s

In addition to her clains against the City defendants,
plaintiff also brings state | aw negligence cl ains agai nst the
Par kway defendants. No diversity of citizenship exists between
plaintiff and the Parkway defendants, as all parties are citizens
of Pennsylvania. Thus the only basis for this Court's
jurisdiction over plaintiff's state | aw cl ai ns agai nst the
Par kway defendants is 28 U.S.C. 8§ 1367, the suppl enent al
jurisdiction statute. As the Court will grant sunmary judgnent
in favor of the City defendants on the federal clainms in this
action, the Court in its discretion declines to exercise
suppl enental jurisdiction over the remaining state |aw clains
agai nst the Parkway defendants pursuant to 28 U.S.C. 8§
1367(c)(3).°2

According to the Third Circuit, where the clai mover
which the district court has original jurisdiction is dismssed
before trial, the district court nust decline to decide the
pendent state clains unless considerations of judicial econony,
conveni ence, and fairness to the parties provide an affirmative

justification for doing so. Borough of West Mfflin v.

“Title 28 U.S.C. § 1367 states, in pertinent part, as
follows: “The district courts nay decline to exercise
suppl enental jurisdiction over a clai munder subsection (a) if .
. . the district court has dismssed all clains over which it has
original jurisdiction.” 28 US C 8 1367 (c)(3).
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Lancaster, 45 F.3d 780, 788 (3d cir. 1995). This is because
suppl enental jurisdiction is “a doctrine of discretion, not of

plaintiff's right.” 1d. (quoting United Mne Wrkers v. G bbs,

383 U.S. 715, 726 (1966)). Its justification lies in
consi derations of judicial econony, convenience and fairness to
l[itigants; thus if these are not present, a federal court should
hesitate to exercise jurisdiction over state clains, even though
bound to apply state lawto them |d. “Needless decisions of
state | aw shoul d be avoided both as a matter of comty and to
pronote justice between the parties, by procuring for thema
surer-footed reading of applicable law” [1d. |If the federa
clainms are dism ssed before trial, the state clains should be
di sm ssed without prejudice and |eft for resolution to state
tribunals. 1d. Indeed, even after the pretrial process has been
conpleted and trial commenced, a federal court need not “tolerate
alitigant's effort to inpose upon it what is in effect only a
state | aw case.” |d.

In the instant case, the Court sees no speci al
consi derations of judicial econony, convenience, and fairness
that mlitate in favor of adjudicating plaintiff's state |aw
clains in federal court. Indeed, at the initial pretrial
conference in this case, the parties infornmed the Court that
[itigation had originally been commenced in state court.
Apparently that action was stayed or dism ssed in favor of the
federal action. |If the state court action was nerely stayed,

then plaintiff can sinply continue to litigate against the
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Par kway defendants in that appropriate forum |In any event, 8§
1367(d) tolls the statute of limtations on plaintiff's state |aw
clains, so plaintiff will suffer no prejudice in refiling her
state law clains in state court. Accordingly, the Court wll
dismss plaintiff's clains against the Parkway defendants wi thout
prej udi ce, and deny the Parkway defendants' Mdtion for Sunmary
Judgnent as noot .
D. Concl usi on

In conclusion, the City defendants’ Mtion will be
granted and plaintiff's remaining clains against the Parkway
defendants will be dism ssed wi thout prejudice. The Parkway
def endants’ Motion will be denied as noot.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROCLYN W LYONS, : ClVIL ACTION
as Executrix for the Estate of :
John F. Lyons,

Plaintiff,

V.

ClTY OF PH LADELPH A, et al., :
Def endant s : NO. 98-2662

ORDER

AND NOW this day of June, 1999, it is hereby
ORDERED as fol | ows:

(1) The Motion for Summary Judgnent of Defendants City
of Phil adel phia, Mary Rose Loney, Lynn MDevitt, Bohdan
Kor zeni owski, Lawence Kelly, Mark Liciadello and John Doe City 1
through N (“City defendants' Mtion”) is hereby GRANTED. It is
further ORDERED that JUDGVENT is hereby ENTERED in favor of the
City defendants and against plaintiff on all of plaintiff's
clains against the City defendants.

(2) Plaintiff's clainms agai nst defendants Par kway
Cor poration, Parkway Garage, Inc., Ernest Roy and M chael Bassett
are hereby DI SM SSED wi t hout prej udi ce.

(3) Defendants' Motion for Sunmmary Judgnent (Par kway

def endants' Mdtion) is hereby DEN ED as noot.
AND I T I S SO ORDERED

Cl arence C. Newconer, J.



