IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N LEW S, : CIVIL ACTI ON
Pl ai ntiff, :

V.
BRUCE BABBI TT, Secretary,

Department of the Interior, :
Def endant . : NO. 97-CVv-7576

MEMORANDUM & ORDER

J.M KELLY, J. JUNE 10, 1999

Plaintiff, Kevin Lewis ("Lewis"), prevailed at trial on
his claimof retaliation for exercising his Title VII rights and
was awar ded $85,000.00 by a jury. Lewi s now requests an award of
reasonabl e attorney's fees and equitable relief to nake hi mwhol e.
The Court held oral argunment and an evidentiary hearing on
Plaintiff's Mtions.

. BACKGROUND

Def endant, Bruce Babbitt, was sued in his official
capacity as Secretary of the Interior. The National Park Service
("Park Service") is part of the Departnent of the Interior. Lews
was hired as a | aw enforcenent Park Ranger in March 1992. Lew s
wor ks at | ndependence National H storical Park ("INHP") in
Phi | adel phia. Lewi s had fil ed EEO conpl ai nts, based upon his race,
in which he alleged that he had been denied training and a
pronoti on.

On May 24, 1995, Lewis was working on the m dnight

shift with his supervisor, Mchael Dunene("Dunene"), and an



altercation took place between them Lews followed up with a
report on the Assistant Chief Ranger's desk the next norning.
Lew s expressed concern for his personal safety and commented
that both he and Dunene were arnmed during the confrontation. The
conplaint was forwarded to Dunene. Lewi s proceeded up his chain
of command with his conplaint agai nst Dunene, but received no
change in his assignnent. Lewis attenpted to learn fromthe
Departnent of the Interior what additional steps were avail able
to him but he received no additional information. Lewi s then
filed an EEO conpl ai nt.

| medi ately thereafter, Patrick Bowran renoved Lew s’
weapon and credentials and Lewis was assigned to adm nistrative
duty. Lew s was renpoved fromhis position as fitness
coor di nat or

On August 10, 1995, Lewis went before a Board of Review
t hat recomended his | aw enforcenent comm ssion be suspended for
two years and he be transferred to another division. On Cctober
15, 1995, Lewi s' |aw enforcenent conm ssion was suspended
permanent|ly and he was transferred to Historical Division,
Interpretation. In the Interpretation division, Lewis continues
to serve as a Ranger, but is no |onger involved in | aw
enf orcenment .

1. DI SCUSS| ON

Title VII prohibits an enployer fromdiscrimnating
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agai nst an enpl oyee "because he has opposed any practice nmade an
unl awf ul enpl oynment practice by this subchapter, or because he
has made a charge, testified, assisted, or participated in any
manner in an investigation . . . under this subchapter." 42
US C 8 2000e-3(a) (1994). As a prevailing party in this
litigation, Lewis is entitled to his reasonable attorney's fees
and costs. 1d. 8 2000e-5(k). Lews has petitioned for 188.5
hours at $250.00 per hour for his attorney, Faye Riva Cohen

(" Cohen") and 83.5 hours at $80.00 per hour for |aw clerk Thomas
Carney Jr. ("Carney") . The total request is $53,805.00 in fees
and $1,591.11 in expenses.

Reasonabl e Attorneys' Fees and Costs

A. At t or neys' Fees

"The party seeking attorneys' fees has the burden to
prove that its request . . . is reasonable.” Rode v.

Del laciprete, 892 F.2d 1177, 1183 (3d G r. 1990). The opposing

party must challenge the requested fee with specificity. Bell v.

United Princeton Properties, 884 F.2d 713, 719-20 (3d Cr. 1989).

The court may not reduce the fee anmount sua sponte. I[d. Once the

party opposing the fee request objects, however, the court "has a
great deal of discretion to adjust the fee award in |ight of

t hose objections."Rode, 892 F.2d at 1183 (citing Bell, 884 F.2d
at 721).

"The nost useful starting point for determning the



anount of a reasonable fee is the nunber of hours reasonably
expended on the litigation nultiplied by a reasonable hourly
rate." Hensley, 461 U S. at 433. The result, known as the

"l odestar," is presuned to represent a reasonable award of

attorney's fees. id.

1. Hourly Rates

“[A] reasonable hourly rate is cal cul ated according to
the prevailing market rates in the community.” Smth v.

Phi | adel phia Hous, Auth,, 107 F.3d 223, 225 (3d Gr. 1997).

Def endants' counsel submtted affidavits in which she and non-
party attorneys attested that the rates submtted are consi stent
wth market rates in the Philadel phia area. The Gover nnent
objects to the clained hourly rates as being representative of
the rates billed by the |eading enploynent discrimnation
attorneys in the market, a level to which the Governnent is not
prepared to el evate Cohen. Cohen has denonstrated significant

| egal experience both in and out of the civil rights field. The
Court is not prepared to penalize Cohen in this Fee Petition
because she chose a career path that diverges fromwhat was once
considered the traditional legal career. 1In this case, she has
achi eved a near renmarkable result in that evidence of pecuniary
damages was |linmted and Lewis was awarded in excess of the

evi dence of | ost wages presented at trial. Accordingly, $250.00



per hour is a reasonable rate in this case for Cohen's | egal

services perfornmed at a high level of litigation.

Cohen, however, has handl ed nost of this case as a solo
practitioner. Upon review ng the services perforned by Cohen, it
appears that there are instances where tasks billed could be
reasonably billed at a lower rate. A reasonable rate for these
services would be $150.00, the hourly rate of a md-1Ievel
associate in the market, or the approximate rate billed by
Community Legal Services, Inc. for a fifth or sixth year
attorney. The Court finds that the follow ng hours are properly
billed at a md | evel associate rate: 7.8 hours to draft and
serve a conplaint; 1.5 hours to index an investigative file; 2.0
hours to research information for subpoenas; 8.0 hours related to
preparation of the pre-trial nmenorandum 3.0 hours for
preparation and filing of a sealed request for attorney fees; 9.0
hours for responding to a notion for summary judgnent; 6.0 hours
for preparing exhibits for trial and 18.0 hours for preparation
of a fee petition. Accordingly, 55.3 of Cohen's hours are
reasonably billed at $150.00 per hour.

2. Hours Expended

A party is entitled to conpensation for work that is
"useful and of a type ordinarily necessary to secure the final

result obtained." Pennsylvania v. Delaware Valley G tizens'




Council, 478 U. S. 546, 561 (1986) . "Hours are not reasonably
expended if they are excessive, redundant, or otherw se

unnecessary." Hensley v. Eckerhart, 461 U S. 424, 433 (1983)

Def endant has not chal |l enged the nunber of hours clainmed by Lew s
except for the nunber of hours clained to prepare the fee
petition. Lewis clains 39.0 hours for the fee petition,
i ncluding 20.0 hours for Cohen and 19.0 hours for Carney. The
nunmber of hours requested for the fee petition seens excessive to
the Court. The fee petition relies upon well settled |aw and the
mai n exhi bit, the record of hours spent, has been prepared on an
ongoi ng basis by Lewis' attorney. Gven the need to prepare the
Mot i on, Menorandum of Law and affidavit, as well as contact
attorneys for affidavits supporting her hourly rate, the Court
believes that 2.0 partner hours, 8.0 associate hours and 19.0 | aw
clerk hours are reasonable for preparation of the fee petition.
The Court is otherw se inpressed by the reasonabl eness of the
nunber of hours clainmed. Accordingly, the Court accepts the
nunber of hours expended as clainmed by Lewis, |less ten hours for
the fee petition.

The Governnent has not chal |l enged the expenses cl ai ned
by Lewis, therefore $1,591.11 is awarded to Lewis. Lewis is
awar ded $40, 095.00 for tine expended by Cohen: 133.2 hours at
$250. 00 per hour and 45.3 hours at $150.00 per hour. Lewis is

al so awarded $6,680.00 for tine expended by Carney: 83.5 hours at



$80. 00 per hour. The total award of fees and costs is
$48, 366. 11.

Equi tabl e Reli ef

Lew s requests that the Court exercise its equitable
power and reinstate Lewis to his | aw enforcenent position.
Reinstatenent is a preferred renedy for a di scharged enpl oyee.

Airline Pilots Assoc. v. Continental Airlines, 125 F.3d 120, 135

(3d Cr. 1997), cert. denied sub nom LLP Caimnts v.

Continental Airlines, 118 S. C. 1049, and cert. denied sub nom

Former Eastern Pilots Ganted R ght to Substitute Counsel v.

Continental Airlines, 118 S. Ct. 1049 (1998). Unlike a

di scharge, Lewis' transfer to the Interpretation D vision allowed
himto maintain his governnent salary and benefits throughout the
course of this litigation. This case presents a limted | oss of
front pay if Lewis is maintained in his present position.

Rather, Lewis is faced wwth a changed career path
W t hout continuing as a | aw enforcenent officer. Accordingly,
the Court finds that the factors supporting reinstatenent are not
nearly as strong in a case where the Plaintiff has nmaintained a
simlar job situation as the purpose of reinstatenent is to

restore enployee to an economic status quo. Franks v. Bowran

Transp. Co., 424 U.S. 747, 766 (1976). where the rel ationship
between the parties is irreparably damaged, reinstatenent woul d

be inpracticable and an alternative renedy should be found.



Sauires v. Bonser, 54 F.3d 168, 172 (3d Cr. 1995). Anong the

factors to be considered in this determnation are hostility in
t he workpl ace and an enpl oyer's genui ne dissatisfaction with an
enpl oyee's job performance. Hudson v. Reno, 130 F.3d 1193, 1202

(6th Gr. 1997), cert. denied, 119 S. . 64 (1998). Here,

Defendant could legitimately find that Lew s abused his position
as a |law enforcenent officer in two off duty incidents. The

i ncident with Dunene and the subsequent references that both nen
carried guns could legitimately cause Defendant to believe that
there was a problemwith Lewis that needed to be addressed.

Since Lewis violated Park Service policy by refusing to undergo a
psychol ogi cal eval uation, Defendant followed a clear policy in
not placing Lewis back in a | aw enforcenent position.' As a
result, the Court believes that it is appropriate in this case to
design alternative relief to nake Lew s whol e.

At the hearing on these Mditions, Lewis testified that he
received a |law enforcenent differential in his salary, nmuch |ike
conbat pay. Lews was not able to quantify this differential,
nor could he provide a source for such a differential. The Court

It is not inconsistent for the jury to have found that
Def endant retaliated and for the Court to find that there were
| egiti mate concerns about Lewis' position as a |aw enforcenent
officer. The jury may well have believed that the incident with
Dunmene, which set the revocation of Lewis, |aw enforcenent
comm ssion in action, was retaliatory. Retaliation need only be
a determnative factor in the adverse enpl oynent decision to the

plaintiff. Wodson v. Scott Paper Co., 109 F.2d 913, 932 (3d
Cr.), cert. denied, 118 S. C. 299 (1997).




is not convinced that such a differential exists and shall not
consider this a factor in equitable relief. 1In |law enforcenent,
Lews was required to work forced overtinme. The Governnent
provi ded evidence that |ast year at |INHP, annual | aw enforcenent
overtinme ranged from $700 to $2,000. Lewis' current pay level is
GS9-5, with an annual salary of $38,289. The CGovernnment suggests
and the Court agrees that pronotion of Lewis to GS9-8, with an
annual salary of $41,668 woul d conpensate Lewis for his |ost
annual overtine upon |leaving | aw enforcenent. This adjustnent
shoul d be nade effective in the first pay period follow ng the
date of judgnent in this matter, COctober 29, 1998. Lew s clains
that in | aw enforcenent, he al ways worked on Sunday and received
a 25% Sunday pay differential. Lews admtted, however, that in
Interpretation, he also received a Sunday differential. Lews
does not work all Sundays in Interpretation because there is a
pool ed sel ection process. The Court will not further adjust
Lew s, salary to conpensate for |ost Sunday pay differential. To
the extent that he is not required to work all Sundays, he
recei ves the intangi ble benefits of those days off.

Lewi s believes that he has |ost other benefits in his
transfer to Interpretation. Lewis testified that a | aw
enforcenent pension would allow himto retire at the end of

twenty years, rather than thirty as under his present retirenent



plan. It was undisputed that |aw enforcenent retirenment took a
greater percentage of Lews' inconme. It was also clear that when
Lew s woul d hypothetically reach twenty years of |aw enforcenent
service, he would not be old enough to retire under the twenty
year retirenment program Lewis is now 32 years old and cannot
retire with twenty years of | aw enforcenent service until he is
50 years old. Lewis was not able to adequately explain why he
woul d receive credit for work in the Air Force and for the
Veteran's Admnistration in | aw enforcenent, but not in
Interpretation. Accordingly, Lewis did not prove that he |lost a
retirement benefit. Lews also suggested that if he remained in
| aw enf orcenent, he would have received a pronotion. This is
pure specul ation and shall not be grounds for further equitable
relief. Finally, Lewis argued for reinbursenent for tine lost to
pursue this action. Evidence of his lost tinme was before the
jury and the Court is convinced that such | ost pay entered into
their cal cul ati on of danmages.

[11. CONCLUSI ON

Lewi s has denonstrated that he is entitled to $48, 366. 11
in attorney fees and costs. |In order to nmake Lewi s whol e, he

shal |l be pronoted to the |evel of GS9-8.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KEVI N LEW S, : CIVIL ACTI ON
Pl aintiff, :

V.
BRUCE BABBI TT, Secretary,
Department of the Interior, :
Def endant . : NO 97-CV-7576

0O R D E R

AND NOW this 10th day of June, 1999, upon consideration
of the Motion for Attorney Fees, Costs and Expenses (Doc. No.
24) and the Mdtion for Equitable Relief (Doc. No. 24) of
Plaintiff, Kevin Lewis, the Responses thereto of Defendant, Bruce
Babbitt, and after oral argunent and an evidentiary hearing, it
i s ORDERED:

1. The Mdtion for Attorney Fees, Costs and Expenses is
GRANTED. Judgnent is ENTERED in favor of Plaintiff, Kevin Lew s,
and agai nst Defendant, Bruce Babbitt in the amount of $48, 366. 11.

2. The Mdtion for Equitable Relief is GRANTED | N PART.
Def endant, Bruce Babbitt shall pronote Plaintiff, Kevin Lewis, to
pay | evel GS9-8, effective the first pay period follow ng Cctober
29, 1998.

3. The Mdtion for Equitable Relief is DENIED I N PART.
Lew s shall not be reinstated to a | aw enforcenent position.

BY THE COURT:
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JAMES M3 RR KELLY, J.



