IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI O SI NGH : CIVIL ACTI ON
V.
WAL- MART STORES, | NC. ; NO. 98-1613

MEMORANDUM

WALDVAN, J. June 9, 1999

l. Backgr ound

This case arises fromdefendant’s refusal to give
plaintiff a refund or exchange for a video cassette recorder
(VCR) he purchased fromdefendant. Plaintiff alleges that
def endant refused to do so because of plaintiff’s national
origin, Guyanese, and his race, Asian-Indian.

Plaintiff has asserted federal clains pursuant to
42 U.S.C. 88 1981 and 1981a, and state law clains for breach of
express warranty, breach of contract, fraudul ent
m srepresentation and for violation of the Pennsylvania Unfair
Trade Practices and Consuner Protection Law (UTPCPL). Plaintiff
i nvokes supplenental jurisdiction for his state clains.
Presently before the court is defendant’s notion for summary
j udgnent .

Il. Legal Standard

In considering a notion for summary judgment, a court
deternm nes whet her "t he pl eadi ngs, depositions, answers to

interrogatories, and adm ssions on file, together with the



affidavits, if any, show that there is no genui ne issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record are drawn in favor of the non-novant. |1d. at 256.

Al t hough the nmovant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enment on

which it bears the burden of proof. J.F. Feeser, Inc. v.

Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990) (citing

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert.

denied, 499 U. S. 921 (1991). A plaintiff cannot avert sunmmary
judgnment with specul ation or conclusory allegations, but rather
must present evidence fromwhich a jury could reasonably find in

his favor. Ri dgewood Bd. of Educ. v. NE. for ME. , 172 F. 3d

238, 252 (3d Cir. 1999).
I11. Facts
From t he evidence of record, as uncontroverted or
ot herwi se viewed in the light nost favorable to plaintiff, the

pertinent facts are as follow



Def endant operates a national chain of retail stores,
including one in Fairless Hlls, Pennsylvania. Defendant has a
mer chandi se return policy which permts custoners with a valid
receipt to return or exchange nerchandi se for up to 90 days from
the date of purchase. Wile defendant will not accept goods
after 90 days, it will send themout for service or repair. The
return policy is posted at the courtesy desk at defendant’s
Fairless Hlls store.

When a custoner attenpts to return or exchange an item
defendant requires its custoner service representatives to
conpare the universal price codes on the custoner’s receipt and
t he package, and to conpare the serial nunbers on the package and
on the nerchandise itself in an attenpt to identify itens which
the custonmer did not in fact buy from defendant within the
previ ous 90 days. Each individual VCR has a unique serial nunber
which is printed on the VCR and its box. Al VCRs of the sane
make and nodel share the sane universal price code. Even when
t he nunbers and codes match, there is no assurance that the item
is returnable. If the nunbers match, it establishes that the VCR
isin the box in which it was sold. |If the codes match, it
establishes that a VCR of that type or nodel was purchased on the
date shown on the receipt. Thus, one could present a VCR

pur chased over 90 days earlier in the original box with a current



receipt for a simlar VCR purchased recently and the nunbers and
codes woul d be har noni ous.

Def endant requires its custonmer service representatives
to call a manager for assistance when a custoner is dissatisfied
after being advised that an item he has presented is not
returnable. A final decision about the return of a disputed item
is made by "the store nmanager at the tine."

Plaintiff was born in Guyana and is of Asian-Indian
descent. On Decenber 19, 1997, plaintiff went to defendant’s
Fairless Hlls store with several friends and attenpted to return
a VCR Plaintiff’s father had purchased the VCR at the Fairless
Hlls store four nonths earlier for use in the famly |inousine.
Plaintiff believed the VCR was defective because once installed
in the linousine and swtched on, it could not be turned off
W t hout shutting off the linbusine s ignition.

Plaintiff went to the courtesy desk and spoke briefly
with Linda Ely, one of defendant’s custoner service
representatives. M. Ely had sonething else to do and Sue
Branbl e, the courtesy desk supervisor, assisted plaintiff.
Plaintiff told Ms. Branble that the VCR was not working properly.
Ms. Branble | ooked at the receipt and told plaintiff that the 90-
day return or exchange period had expired but she would send the
VCR for repair at no charge to plaintiff. Plaintiff agreed that

nore than 90 days had passed since the VCR had been purchased.



Plaintiff said that he needed a new VCR i mmedi ately and woul d buy
a new one. Plaintiff declined to have the VCR he sought to
exchange sent for repair. He purchased another identical VCR
Plaintiff acknow edges that he was not discrimnated against in
any way during this or at least five prior visits visit to the
Fairless Hlls store.

While still within earshot of the courtesy desk, M.
Ely overheard plaintiff or his conpanion talk about purchasing
anot her VCR and then returning the other. M. Ely infornmed M.
Branbl e of what she had heard and that she believed plaintiff was
pl anning to buy a new VCR and then attenpt again to return the
old VCR

The next day, plaintiff returned to the Fairless Hlls
store with the sane friends and his brother, D on Singh. They
went to the courtesy desk. Plaintiff had with hima VCR box.
Plaintiff had installed the new VCR in his father’s |inousine,
and di scovered that he was also unable to turn that VCR off
W t hout shutting off the linobusine’s ignition. He discovered
that the problemwas not wwth the VCR but was caused by an
electrical switch in the |inbusine being in the wong position.?

It was the holiday season and the store was very

crowded. Plaintiff and his brother waited in line for 25 to 30

! It does not appear fromthe evidence of record

that plaintiff related this to any of defendant's enpl oyees on
Decenber 20, 1997.



m nutes behind 10 to 15 custoners and ahead of about 10
custoners. O the custoners waiting in line, some were white,
some were black and one was Asian.? Plaintiff w tnessed several
custoners return itens in exchange for refunds which were
credited to their accounts or charge cards. A white custoner in
front of plaintiff in line received a refund credit for a
t el ephone which was in a "ripped-up box."™ A white custoner
i mredi ately ahead of plaintiff received a refund credit on an
item

Plaintiff eventually canme to the front of the line
attended by Jennifer Bright. M. Branble was nearby, recognized
plaintiff and noticed that he was carrying a VCR box. Plaintiff
wai ted about five mnutes before Ms. Bright acknow edged him
During this period, Ms. Bright stepped away fromthe courtesy
desk and used the tel ephone to speak with custoners who had been
put on hold. Plaintiff thought the delay was due to the fact
that he was waiting in line wwth a VCR of exactly the sane type

as the one he had attenpted to return the previous day.

2 In his brief plaintiff states that he "recalled no

persons of color in line at the tine he waited for and was deni ed
his return.” Plaintiff apparently refers to a portion of his
deposition testinony in which he stated that he did not renenber
the races of the the people in line. Plaintiff, however, |ater
unequi vocal |y answered "Yes" to the question "Wre there African-
Anerican peopl e behind you?" Shortly thereafter, plaintiff was
asked "Did you notice the races of the people who were in |ine
with you?" He responded "African-Americans, white. There was
one Oriental .”



Plaintiff gave Ms. Bright the VCR he was carrying. She
asked plaintiff for a receipt and his credit card. M. Branble
was operating the cash register next to Ms. Bright's. She
approached Ms. Bright and whispered into her ear. M. Bright
then told plaintiff that he would have to go to Ms. Branble’s
regi ster because her register was tenporarily unable to process
credit card transactions. A white custoner behind plaintiff on
Ms. Bright’s line returned an itemand received a refund credit.

Plaintiff went to Ms. Branble’'s register and told her
that he wanted to return the VCR he had bought the day before for
a refund. M. Branble told plaintiff that the VCR had to be
i nspected and she would have to verify that it was the "right"
VCR. M. Branble then conpared the universal price codes on the
recei pt and the VCR box, and then the serial nunbers on the box
and on the VCR M. Branble said the serial nunbers on the box
and on the VCR did not match. Plaintiff said they did nmatch.

Ms. Branble then said she would have to verify that the VCR

wor ked properly. Plaintiff believed Ms. Branble told himthis
because she suspected he was engaging in a "swap" or commtting
sone type of "fraud" by returning the old VCR he had attenpted to
return the day before.

Ms. Branbl e excused herself and found the store nanager
on duty, WIliam Newran. M. Branble told M. Newran that the

serial nunmbers did not match. M. Newman advi sed Ms. Branbl e



that store policy prevented her fromgiving a refund or exchange.
Wien this was related by Ms. Branble, plaintiff said he wanted to
see the store manager.

M. Newmran then cane to the courtesy desk and
"verified" that the serial nunbers did not match. As plaintiff
acknow edges, Ms. Branble also told M. Newran that on the day
before, plaintiff both bought a new VCR and attenpted
unsuccessfully to return an identical old VCR  She told M.
Newman that plaintiff was attenpting to nmake a "swap, " returning
a VCR for which the warranty had expired by presenting it as the
new VCR. M. Newman told plaintiff, "you know what you did, and
we know what you did." M. Newran told plaintiff that all he
could do for himwas send the VCR out for repair.

Plaintiff then |eft the store and called the police.
Ant hony DeSilva, a local police officer, arrived about 20 m nutes
later. O ficer DeSilva spoke with the manager. Plaintiff did
not hear their conversation and the preci se content cannot be
di scerned fromthe record presented. Oficer DeSilva told
plaintiff there was nothing he could do to resolve the problem
and he could not force defendant to give plaintiff a credit for
the VCR Oficer DeSilva advised plaintiff to consider obtaining
| egal advice if he was dissatisfied. At the time of his
deposition in Novenber 1998, O ficer DeSilva recalled that there

was a problemw th sonme nunbers not matching but was "pretty



sure," although "not a hundred percent sure," that the serial
nunbers mnat ched.

On or shortly after Decenber 23, 1997 on his way to
visit a friend in New York, plaintiff stopped at defendant’s New
Brunswi ck, New Jersey store with the VCR he had attenpted to
return to the Fairless Hlls store on Decenber 20th. The
enpl oyee at the courtesy desk offered to credit plaintiff’s
charge card for the anount of the purchase price. Plaintiff,
however, declined the offer and |l eft the New Brunsw ck store with
t he VCR

When a custoner enters one of defendant's stores wth
an itemfor return, a security officer places a pink sticker on
the box so it is clear that the individual is not shoplifting.
Plaintiff acknow edges that there should thus be two such
stickers on the newer VCR box which he testified he has retained.
He testified that he is in fact "not sure" if his box has two
stickers.?®

Plaintiff asserts that the enployees at the Fairl ess
Hlls store discrimnated against himon the basis of race and
national origin by making himwait for five mnutes when his turn
cane at the courtesy counter on Decenber 20, 1997, by

interrogating him"like a crimnal," by "look[ing at hin] with

3 Plaintiff has not submitted the box or a

phot ograph of it.



suspicion," by inspecting the itemhe was attenpting to return,
by |ying about the operation of Ms. Bright's register and by
refusing to accept the VCR for credit. He clainms that he has
frequently | ost sleep thinking about this encounter. Plaintiff
al so asserts that defendant violated its 90-day return policy by
refusing to exchange the VCR for a refund or credit on Decenber
20t h.

I V. Di scussi on

A § 1981

| ndi vidual s may not discrimnate in the nmaki ng and
enforcenent of contracts on the basis of race. See 42 U S.C. 8

1981(a); St. Francis College v. Al -Khazraji, 481 U S. 604, 609

(1987); Runyon v. McCrary, 427 U.S. 160, 168, 174-175 (1976);

Ferrill v. The Parker G oup, Inc., 168 F.3d 468, 472 (11th Cr.

1999); Majeske v. Fraternal Order of Police, Local Lodge No. 7,

94 F.3d 307, 312 (7th Cr. 1996); Pam ntuan v. Nanticoke Menori al

Hospital, Inc., 1998 W 743680, *12 (D. Del. Cct. 15, 1998). For

pur poses of 8 1981, race enconpasses ancestry or ethnicity. See

Al -Khazraji, 481 U. S. at 613.

It is not at all clear that 8§ 1981 prohibits

discrimnation on the basis of national origin. See Bennun v.

Rutgers State Univ., 941 F.2d 154, 172 (3d Cr. 1991) ("Section

1981 does not nention national origin"), cert. denied, 502 U.S.

1066 (1992); King v. Twp. of East Lanpeter, 17 F. Supp.2d 394,

10



417 (E.D. Pa. 1998) (disparate treatnment on basis of national

origin not wthin scope of 8§ 1981); Vuksta v. Bethl ehem Steel

Corp., 540 F. Supp. 1276, 1281 (E.D. Pa. 1982) (8§ 1981 "does not
concern disparity in treatnent on the basis of . . . national

origin'), aff'd, 707 F.2d 1405 (3d Cr.), cert. denied, 464 U S

835 (1983).4 A plaintiff who alleges he was discrim nated
agai nst because he is of Asian-Indian descent, however, may

assert a 8§ 1981 race discrimnation claim See Jatoi v. Hurst-

Eul ess-Bedford Hospital Auth., 807 F.2d 1214, 1218 (5th Cr.)

(allegation that plaintiff was East Indian sufficient to invoke

protection of 8§ 1981), nodified on other grounds, 819 F.2d 545

(5th Gr. 1987), cert. denied, 484 U S. 1010 (1988); Chandoke v.

Anheuser -Busch, Inc., 843 F. Supp. 16, 18 n.2 (D.N. J. 1994).

Since the 1991 anendnents, 8 1981 enconpasses the
"performance, nodification and term nation of contracts." See 42

US C 8§ 1981(b); R vers v. Roadway Express, Inc., 511 U S 298,

300 (1994); Spriggs v. Dianond Auto (3 ass, 165 F.3d 1015, 1017-18

(4th Gr. 1999). Section 1981 clains typically involve
all egations of discrimnation in the context of enploynent

contracts. Cains involving retail transactions are |ess

4 The Suprene Court has recently granted certiorari

with respect to the question. See United Brotherhood of
Carpenters & Joiners of Anerica, Inc. v. Anderson, 119 S. Ct.
1495 (1999). In any event, there is no evidence of record that
Ms. Branble or M. Newman were aware that plaintiff was a native
or national of Cuyana.

11



frequent but do arise. See Murris v. Ofice Max, Inc. 89 F. 3d

411, 413 (7th Cr. 1996); Wesley v. Don Stein Buick, Inc., --- F

Supp.2d ---, 1999 W. 232676, *6 n.8 (D. Kan. Mar. 10, 1999):

Bobbitt by Bobbitt v. Rage, Inc., 19 F. Supp.2d 512, 516

(WD.N.C. 1998); Hanpton v. Dillard Dep't Stores, Inc., 985 F

Supp. 1055, 1059 (D. Kan. 1997). They are, however, not unheard

of. See Hickerson v. Macy's Departnent Store at Espl anade Ml l,

1999 W. 144461 (E.D. La. Mar. 16, 1999); Wells v. Burger King

Corp., --- F. Supp.2d ---, 1998 W. 1031798 (N.D. Fla. Dec. 14,

1998); Stevens v. Steak N Shake, Inc., 35 F. Supp.2d 882 (MD.

Fla. 1998); MCaleb v. Pizza Hut of Anerica, Inc., 28 F. Supp.2d

1043 (N.D. Ill. 1998); Ackaa v. Tommy Hilfiger Co., 1998 W

136522 (E.D. Pa. Mar. 24, 1998); Sterling v. Kaznmi erczak, 983 F

Supp. 1186 (N.D. II1l. 1997); Harrison v. Denny’'s Restaurant,

Inc., 1997 WL 227963 (N.D. Cal. Apr. 24, 1997); Lewis v. J.C

Penney Co., Inc., 948 F. Supp. 367 (D. Del. 1996).

To sustain his 8 1981 claim plaintiff nust show that
he was intentionally discrimnated agai nst because of his race in
the enforcenent or performance of the 90-day consuner

return/ exchange agreenent. See Odomv. Colunbia University, 906

F. Supp. 188, 194 (S.D.N. Y. 1995). Section 1981 clains are

governed by the burden-shifting framework set out in Texas Dep’t

of Community Affairs v. Burdine, 450 U S. 248 (1981) and

McDonnel | Douglas Corp. v. Green, 411 U S. 792 (1973). See

12



Stewart v. Rutgers, The State University, 120 F.3d 426, 431-32

(3d Cir. 1997).
Def endant argues that plaintiff has failed to establish
a prima facie case of racial discrimnation and that even if he
had, he has failed to produce evidence which would permt a
reasonabl e factfinder to conclude that defendant’s
nondi scrim natory explanation of a suspected swap is pretextual.
To the extent that plaintiff’s 8 1981 claimis
predi cated on defendant’s enpl oyees nmaking himwait for five
m nutes at the courtesy counter, interrogating him"like a

crimnal,"” looking at him"w th suspicion,” inspecting the VCR
and telling himthe register was not processing credit-card

transactions, it is not sustainable. See Morris, 89 F.3d at 414

(8 1981 plaintiff must point to specific fact of denial of
contract right to survive sunmary judgnent -- that store enpl oyee
summoned police to "check out" black patrons because of race
insufficient); Bobbitt, 19 F. Supp.2d at 517-18 (all egations of
poor service, even with discrimnatory animus, mani fested by 10
m nute wait before being seated in restaurant, discourteous
treatnment by waitress and 15 mnute wait to receive nenus
insufficient to state prima facie 8§ 1981 claim; Hanpton, 985 F
Supp. at 1059-60 (harassment by store security guard because of
race insufficient to state prina facie 8§ 1981 claim. See also

Lewis, 948 F. Supp. at 371-72 (rejecting argunment that 8§ 1981

13



provi des renmedy for breach of unstated contract that all who
enter a comercial establishnment will be treated equally as "such
a theory would cone close to nullifying the contract requirenent
of § 1981 altogether, thereby transform ng the statute into a
general cause of action for race discrimnation in al
contexts").

A claimthat a store refused because of race to accept
an itemfor return or exchange to which a custonmer was
contractually entitled, however, clearly involves the performance

of a contract. See Hi ckerson, 1999 W. 144461, *2.

To establish a prima facie § 1981 case the plaintiff
must show that he is a nenber of a protected class; that he
attenpted to nake, enforce or secure the performance of a
contract; that he was denied the right to do so; and, that the
opportunity to nmake, enforce or secure the performance of a
contract for |ike goods or services remained available to
simlarly situated persons outside the protected class. See

Wells, 1998 W. 1031798, at *2; White v. Denny's, Inc., 918 F

Supp. 1418, 1424 (D. Colo. 1996). |If plaintiff succeeds in doing
so, the burden shifts to the defendant to articulate a legitinmate
nondi scrimnatory reason for the chall enged acti on.

The plaintiff may then avert summary judgnent by
presenting evidence fromwhich one could reasonably find that the

prof fered reason is unworthy of belief or that unlawful

14



discrimnation was nore likely than not a determ native factor in
t he chal | enged decision. See Wells, 1998 W. 1031798, at *2-3;

Wiite, 918 F. Supp. at 1425-26. See also Sinpson v. Kay

Jewelers, Div. of Sterling, Inc., 142 F. 3d 639, 644 n.5 (3d Gr.

1998). A plaintiff, however, cannot discredit a proffered reason
merely by showing that is was "wong or m staken" as the issue is
whet her "discrimnatory aninus notivated" the decisionmaker and
not whet her he or she was "w se, shrewd, prudent or conpetent.”

Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cr. 1994). See also

Billet v. CGNA Corp., 940 F.2d 812, 825 (3d Cir. 1991) ("what

matters is the perception of the decision nmaker"); Hicks v.
Arthur, 878 F. Supp. 737, 739 (E.D. Pa.) (that a decision is ill-
informed or ill-considered does not nake it pretextual), aff’d,

72 F.3d 122 (3d Cir. 1995); Doyle v. Sentry Ins., 877 F. Supp.

1002, 1009 n.5 (E.D. Va. 1995) (it is the perception of the
deci si onnmaker that is relevant).

The ultimate burden of proving that a defendant engaged
inintentional discrimnation remains at all tinmes upon the

plaintiff. See St. Mary's Honor Cr. v. Hi cks, 509 U S. 502, 507

(1993).
"Simlarly situated" neans simlar "in all relevant

respects.” Kline v. Kansas Gty, M., Fire Dept., --- F.3d ---,

1999 W. 270013, * 9 (8th Gr. May 5, 1999). See also Ercegovich

v. Goodyear Tire & Rubber Co., 154 F.3d 344, 352 (6th G r. 1998)

15



(plaintiff nmust show he was "simlar in all of the rel evant
aspects" to persons allegedly receiving preferential treatnent);

Holifield v. Reno, 115 F.3d 1555, 1563 (11th Cr. 1997)("in al

aspects"); Shummay v. United Parcel Service, 118 F.3d 60, 64 (2d

Cr. 1997) ("simlarly situated in all material respects");

Dartnouth Review v. Dartnouth College, 889 F.2d 13, 19 (1st Gr.

1989) ("in all relevant aspects"); DIl v. Runyon, 1997 W

164275, *4 (E.D. Pa. Apr. 3, 1997) (plaintiff nust denonstrate
preferential treatnment of persons "simlarly situated in al
material respects” to plaintiff).

Plaintiff seeks to conpare hinself sinply to other
custoners at the Fairless Hlls store who were attenpting to
return or exchange nerchandi se on Decenber 20, 1997. Defendant
argues with force, however, that there is no evidence any ot her
custoner had attenpted to return an out-of-warranty appliance,
purchased anot her identical appliance and then again attenpted to
make a return the next day at the sanme store in the presence of
an enpl oyee who witnessed the events of the prior day and had
been alerted to a conversation in which the custoner or his
conpani on di scussed replicating the purchase and using the new
receipt to do a swap. Plaintiff has not identified another
custoner of any race or ethnicity who was simlarly situated in

all relevant respects."

16



Mor eover, one cannot reasonably concl ude that
defendant’s proffered reason is unbelievable or that defendant
nmore likely than not refused to give plaintiff a refund on
Decenber 20th because of his race. The version of events on
Decenber 19th as described by Ms. Branble and Ms. Ely is
uncontroverted. Plaintiff hinmself perceived that Ms. Branble
suspected he was engaging in a "swap" or "fraud."® Plaintiff
acknow edges that he was not discrimnated against by M. Branble
or anyone else at the Fairless Hlls store during his visit on
Decenber 19th or during at |least five prior visits.

That plaintiff was offered a refund at another Wl - Mart
store shortly thereafter does not reasonably support an inference
that the Fairless Hlls store enployees discrimnated against him
on the basis of race or ethnicity. To the contrary, the only
| ogical inference is that defendant does not racially
discrimnate in making refunds and woul d have given plaintiff one
at any of its stores where he had not aroused suspicion. It
underscores that plaintiff was denied a refund at the Fairl ess
Hlls store because it was there that one day before he attenpted
to return an out-of-warranty VCR, declined to have it repaired,

announced he would sinply buy a new VCR and then the next day

5

Even accepting that Ms. Branble and M. Newran
were w ong about the serial nunbers, a match woul d show only that
an itemwas in the box in which it was sold. G ven the know edge
that plaintiff had recently purchased two identical boxed VCRs,
this woul d not perforce obviate defendant’s enpl oyees’ suspicion.

17



sought to return a VCR of the identical nodel in the presence of
an enpl oyee who knew he had attenpted to return the out-of-
warranty VCR the day before and had been alerted to a
conversati on suggesting a swap.

B. 8§ 1981a

There is no cause of action under § 198la. Section
1981a nerely provides additional renedies to plaintiffs pursuing
enpl oynent discrimnation clains under Title VII or the Americans

with Disabilities Act. See Varner v. lllinois State Univ., 150

F.3d 706, 718 (7th Gr. 1998); Huckabay v. ©More, 142 F.3d 233,

241 (5th Gr. 1998) (by its plain | anguage 8 198la nerely
provi des additional renedies for unlawful intentional enploynent

discrimnation); Perry v. Dallas |ndependent School Dist., 1998

W 614668, *1 n.1 (N.D. Tex. Sept. 23, 1998) ("[t]here is no such

thing" as a "8 1981a claint); Powers v. Pinkerton, Inc., 28 F

Supp. 2d 463, 472 (N.D. Chio 1997), aff’d, 168 F.3d 490 (6th Gir.

1998); Presutti v. Felton Brush, Inc., 927 F. Supp. 545, 550

(D.N.H 1995); Swartzbaugh v. State Farmlns. Co., 924 F. Supp.

932, 934 (E.D. Mb. 1995); West v. Boeing Co., 851 F. Supp. 395,

398-401 & n.7 (D. Kan. 1994); MCormack v. Bennigan’s, 1993 W

293895, *2-*3 (E.D. Pa. July 30, 1993). Plaintiff is not
pursui ng a cause of action for enploynent discrimnation and has
no legally cognizable "8 198la claim"”

C. Plaintiff's State Law d ai s

18



Were all federal clains have been di sposed of before
trial, any supplenental state |law clains are generally dism ssed.

See Borough of W Mfflin v. Lancaster, 45 F.3d 780, 788 (3d cir.

1995); Lovell Mg. v. Export-Inport Bank of the U S., 843 F.2d

724, 734 (3d Cr. 1988); Burke v. Mahanoy City, 40 F. Supp.2d

274, ---, 1999 W 116291, *14 (E.D. Pa. Mar. 3, 1999); Johnson v.

cullen, 925 F. Supp. 244, 242 (D. Del. 1996): Litz v. Gty of

Al l entown, 896 F. Supp. 1401, 1414 (E.D. Pa. 1995); Renz v.
Shrei ber, 832 F. Supp. 766, 782 (D.N. J. 1993); 13B Charles Al an

Wight et al., Federal Practice and Procedure 8 3567.2 (1984).

When, however, the appropriate disposition of
suppl enental clains involving settled questions of state lawis
straightforward and can be determ ned wi thout further court
proceedi ngs, judicial econony is disserved by a dism ssal wthout
prejudi ce which would require a state court to duplicate the
efforts of the federal court to reach the sane result. See

Brazi nski v. Anpbco Petrol eum Additives Co., 6 F.3d 1176, 1182

(7th Gr. 1993); Moore v. Nutrasweet Co., 836 F. Supp. 1387,

1404 (N.D. Ill. 1993). See also Borough of W Mfflin, 45 F. 3d

at 788 (al though claimover which court has original jurisdiction
is dismssed before trial, court nmay deci de pendent state clains
where "consi derations of judicial econony, conveni ence, and
fairness to the parties provide an affirmative justification for

doi ng so").

19



Plaintiff’s defense of his state |aw clains consists of
si x conclusory sentences. Fromthe sunmmary judgnment record it is
clear that plaintiff has not sustained these clains. No useful
pur pose woul d be served by forcing the parties to proceed in
state court and requiring a state judge to replicate the tine
expended to review the parties' subm ssions regarding those
clains. The court will exercise its discretion and di spose of
t hem herei n.

Plaintiff acknow edges he was offered a full refund at
defendant’s New Brunswi ck store. Qher than in contracts in
which time is of the essence, a brief delay in performance does
not constitute an actionable breach of contract. See, e.q.,

Gorezel sky v. Leckey, 586 A 2d 952, 956 (Pa. Super.), appeal

deni ed, 598 A 2d 284 (Pa. 1991). Moreover, even if defendant’s
refusal to perform on Decenber 20, 1997 constituted a breach
plaintiff has submtted no evidence that he sustai ned any damages
fromthe brief delay in defendant’s offer to performat its New
Brunswi ck store.

A plaintiff may not recover danages for enotional
di sturbance in a breach of contract action unless he sustained
bodily injury as a result of the breach or the breach is of a
kind for which serious enotional disturbance was a particularly

likely result. See Jean Anderson Hierarchy of Agents v. Allstate

Life Ins. Co., 2 F. Supp.2d 688, 694 (E.D. Pa. 1998); Rodgers V.
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Nationwide Mut. Ins. Co., 496 A 2d 811, 815-16 (Pa. Super. 1985).

Even assum ng that | oss of sleep evinces serious enotional

di sturbance, there is no evidence or allegation that plaintiff
sustained bodily injury and the breach of an agreenent to accept
a consuner appliance for a refund is hardly the kind of conduct
particularly likely to result in serious enotional disturbance.
Plaintiff has not presented evidence of any ot her consequenti al
damages.

Plaintiff’s breach of warranty claimfails for the sane
reasons. Defendant offered plaintiff a full refund at its New
Brunswi ck store and plaintiff suffered no damages as a result of
the brief delay.

A claimfor fraudul ent m srepresentati on nmay not be

based on a prom se to take action in the future. See Tinberline

Tractor & Marine, Inc. v. Xenotechnix, Inc., 1999 W. 248644, *2

(E.D. Pa. Apr. 27, 1999); Redick v. Kraft, Inc., 745 F. Supp.

296, 301 n.2 (E.D. Pa. 1990). A plaintiff nmust show that a
statenent of present intention was fal se when uttered. See

Tinberline Tractor & Marine, 1999 WL 248644, at *2; Redick, 745

F. Supp. at 301 n.2; Brentwater Honmes, Inc. v. Wibley, 369 A 2d

at 1172, 1175 (Pa. 1977). Fromthe evidence of record, one
cannot reasonably find by clear and convincing evidence that when
defendant sold plaintiff a VCR on Decenber 20, 1997, it did not

intend to honor its warranty or refund policy for that VCR
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Moreover, there is no evidence of an injury proximtely caused by
the alleged fraud. Plaintiff was offered a full refund for the
VCR by defendant shortly thereafter at its New Brunsw ck store.
The purpose of the Pennsylvania Unfair Trade Practices
and Consuner Protection Law (UTPCPL) is to eradicate "unfair or

decepti ve business practices" and prevent fraud. See Kaplan v.

Cabl evision of Pa., Inc., 671 A 2d 716, 719 (Pa. Super.), appeal

deni ed, 683 A 2d 883 (Pa. 1991). Anong the "unfair or deceptive
busi ness practices" barred by the UTPCPL is the "fail[ure] to
conply with the terns of any witten guarantee or warranty given
to the buyer at, prior to or after a contract for the purchase of
goods or services is nmade." See 73 P.S. 201-2(4)(xiv); Kaplan,
617 A . 2d at 721. A person who purchases goods primarily for
personal, famly or househol d purposes and thereby suffers an
ascertai nabl e economc loss as a result of the use of an unfair
trade practice may sue under the UTPCPL to recover the greater of
his actual damages or $100 plus, in the court’s discretion,
trebl e damages, attorney fees and costs. See 73 P.S. 201-9. 2.

An "ascertainable | oss of noney or property" is a prerequisite to

a cogni zable UTPCPL claim See Basile v. H & R Block Eastern Tax

Sves., Inc., --- A 2d ---, 1999 W 105042, *9 (Pa. Super. Mar. 3,

1999) .
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Def endant offered to give plaintiff a full refund for
the VCR at its New Brunsw ck store. Pl aintiff has not suffered
an ascertai nabl e econom c | oss.

V. Concl usi on

The court assunes and accepts that plaintiff was the
victimof mstaken suspicion. Plaintiff, however, has failed to
present evidence sufficient to sustain a claimof intentional
racial discrimnation. Shortly after the encounter at Fairless
Hlls, defendant offered to give plaintiff a full refund. Even
assum ng that defendant neverthel ess m srepresented and on
Decenber 20th breached its sal es agreenent and warranty, there is
no evidence that plaintiff sustained cogni zabl e damages as a
proximate result. Plaintiff has failed to sustain his state-|aw
clainms as well.

Accordingly, defendant’s notion will be granted. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARI O SI NGH : ClVIL ACTI ON
V.
WAL- MART STORES, | NC. ; NO 98-1613
ORDER
AND NOW this day of June, 1999, upon

consi deration of defendant’s Mtion for Summary Judgnent (Doc.
#14) and plaintiff’s response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is
GRANTED and accordi ngly JUDGVENT IS ENTERED i n the above-

captioned action for the defendant.

BY THE COURT:

JAY C. VWALDMAN, J.



