IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
BOONE | NTERNATI ONAL, | NC. : CIVIL ACTI ON

V.

MEMOLI NK, | NC. and :
DAVI D ASSEOFF : NO. 98-1171

VEMORANDUM AND ORDER

HUTTON, J. June 7, 1999

Presently before the Court are the Mtion of Plaintiff
Boone International, Inc. for Summary Judgnent (Docket No. 10), the
Answer i n Opposition of Defendants Menolink, I nc. and David Asseof f
(Docket No. 11), and the Plaintiff’'s Reply-Brief (Docket No. 17).
For the reasons stated below, the Plaintiff’s Mtion for Summary

Judgment is CGRANTED in part and DENI ED as part.

| . BACKGROUND

Taken in the | ight nost favorable to t he nonnovi ng party,
the facts are as follows. Plaintiff, Boone International, Inc.
(“Boone”) is in the business of providing specialized printing
services for commercial and retail custoners throughout the United
St at es, including defendants Menolink, Inc. (“Menolink”) and David
Asseof f (“Asseoff”) (collectively, “Defendants” or “Menolink”).
Menol ink solicits advertising frombusi nesses | ocated near coll ege

canmpuses, and contracts to have these advertisenents printed on



"dry-erase” nenoboards tailored to the geographic area of each
col | ege canpus. Menolink subsequently distributes the nenoboards
to college students upon their arrival at college in the fall.
Dry-erase nmenpoboards are designed to be witten on with a speci al
mar ker, and then easily erased with a dry paper towel or tissue,
maki ng them well-suited for college dormtories and other group-
l'iving environnents.

In this regard, Menolink supplied Boone with the artwork
for each college, as well as any advertising inserts for each
particul ar nmenoboard design. Boone had the artwork printed on the
the dry-erase nenoboard, shrink-w apped for protection and shi pped
to the appropriate college, where Menolink representatives
di stributed the nenoboards to students. |n exchange for providing
the dry-erase nenoboards to each student free of charge, Menolink
requi red each student to conplete a survey designed by Menolink.
Menol i nk collects the data fromthe survey, inputs the information
into a central databank and subsequently sells the data to third-
party data collectors, such as credit card conpanies and other
direct mail solicitors.

The Conpl aint stens fromthe Defendants’ alleged failure
to fulfill their nonetary obligations to Boone under a contract for
servi ces. Boone and Menolink entered into an agreenent whereby
Boone provided to Menolink approxi mately 48, 000 nenoboards for the

fall of 1997. The agreenent provides that Boone is entitled to 2%



i nterest per nonth for each Boone invoice that remai ned unpaid for
| onger than 45 days. The aggregate amount of Boone's unpaid
invoices to Menolink is $73, 797. 58.

Def endants Menolink and Asseoff acknow edge that they
have not provided paynent to Boone for its services. The
Defendants claim however, a right to set-off the anmount owed to
Boone as a result of general damages to Menolink from accepting
non-conform ng goods, as well as aright to set-off incidental and
consequential damages to Menolink that resulted from the non-
conformty of the nenoboards. |In particular, Menolink clains that
the non-conformty consisted of: (1) delivering certai n nenoboards
w t hout adhesi ve nounting tape; (2) exceeding the margin of error
of 2.5%o0n certain orders; (3) shipping certain orders on separate
shi pping dates; (4) inproperly delivering Penn State’s nenpboards
to M chigan State and vice versa; and (5) delivering the nenoboards
in an untinely manner.

Menolink clainms incidental damages in the anount of
$7,550 for having to provide extra distribution staffing at
| ocations that were del ayed. Furthernore, as consequenti al
damages, Menolink clains to have lost future business from
advertisers who no |onger w shed to continue doing business wth
Menolink as a result of the non-conform ng nmenoboards. Menolink
calculates its Jlost future business for five years to be

approxi mately $106, 000.



The menoboards were distributed to students for free in
exchange for each student conpleting an informational survey
prepared by Menolink. Menolink received no nonetary conpensati on
from the students to whom the nenoboards were distributed. No
student refused a nenoboard because it |acked adhesive nounting
t ape or because the adhesive nounting tape was provi ded separately
fromthe nmenoboard. Menolink received a conpleted survey for each
menoboard it distributed. Menolink only visited each school once
to distribute the nenoboards on canpus in the fall of 1997.

Boone exceeded the margin of error of 2.5%on deliveries
to only three schools; St. Louis University (968/1000); WAashi ngton
University, St. Louis (928/1000); and University of Virginia
(944/ 1000) . Boone inadvertently shipped the Mchigan State
menoboards to Penn State and the Penn State nenoboards to M chi gan
State. This was immediately cured by Boone upon notification by
Menol i nk. No docunents exist fromany of the non-party advertisers
nor does any testinony by any of the non-party advertisers that
their decision to do business with Menolink in 1998 was af fected by
the di stribution of non-conform ng product or the tineliness of the
di stribution of non-conform ng product in 1997.

The Plaintiff seeks nonetary danages in the anmount of
$73,797.58 plus 2% contractual interest for Menolink’s alleged
failure to satisfy Boone invoices that date back to Cctober of

1997. Boone also seeks the costs and attorneys’ fees it has



incurred in requiring Menolink to neet its obligations under the
contract. Conversely, the Defendants have filed a counterclaim
agai nst Boone, in which they seek the follow ng nonetary danmages:
(1) $20,000 for non-conformng goods; (2) $7,550 for extra
di stribution costs for partial and | ate shi pnents; (3) $105, 900 for
loss of income from |ost revenues; (4) $12,902.04 for Stephens
G oup Damages; and (5) interest charge--deducted, not severable
(cal cul ation).

On Decenber 2, 1998, the Plaintiff filed this Motion
pursuant to Federal Rule of Civil Procedure 56, noving the Court to
grant sunmary judgnent inits favor wth respect to the Conpl ai nt,
as well as the Counterclaimfiled by the Defendants. On Decenber
16, 1998, the Defendants filed their Answer to Plaintiff’s Mtion
for Sunmary Judgnent. The Plaintiff filed a Reply-Brief on
February 9, 1999. Because the instant notion is ripe for review,

the Court now considers Plaintiff’s Mtion for Summary Judgnent.

1. SUMVARY JUDGMVENT STANDARD

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. See Celotex Corp. v. Catrett, 477 U. S
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317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rul e 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).
When deci ding a notion for sunmary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . See Big Apple BMN Inc. v. BMNof N Am., Inc., 974

F.2d 1358, 1363 (3d Cir. 1992). Moreover, a court may not consider
the credibility or weight of the evidence in deciding a notion for
summary judgnent, even if the quantity of the noving party’s
evi dence far outwei ghs that of its opponent. See id. Nonetheless,
a party opposing summary judgnent nust do nore than rest upon nere

al l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

1. D SCUSSI ON

Inits notion, the Plaintiff noves the Court for an O der
granting it summary judgnent on the following clainms: (1)
Plaintiff’s breach of contract claim against the Defendants, as
pled in the Conplaint; and (2) Defendants’ counterclaimfor breach

of contract, as pled in the Answer to the Conplaint. The Court
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considers both Plaintiff's claim for breach of contract and

Def endants’ counterclaimfor breach of contract.

A. Standard

In order to prove a breach of contract under Pennsyl vani a
law, a plaintiff mnmust show (1) the existence of a valid and
binding contract to which the plaintiff and defendants were
parties; (2) the contract’s essential terns; (3) that plaintiff
conplied with the contract’s terns; (4) that the defendant breached
a duty inposed by the contract; and (5) damages resulting fromthe

breach. See Gundlach v. Reinstein, 924 F. Supp. 684, 688 (E.D. Pa.

1996) (listing elenments required in breach of contract case between

university and student), aff’'d wthout op., 114 F. 3d 1172 (3d G r.

1997).

B. Plaintiff's Breach of Contract Caim

It is undisputed that the Defendants entered into an
agreenent with the Plaintiff for printing services in the fall of
1997. It is also undisputed that, but-for the anmount that the
Def endant s bel i eve shoul d be set-of f, which is di scussed bel ow, the
Def endants acknowl edge that Boone's charge to Menolink of
$73,797.58 plus 2% interest per nmonth is proper for the printing
servi ces that Boone provided to Menolink.

Q For the 1997 programyear, Boone has al |l eged
t hat t he anobunt of bal ance for services rendered based on

the purchase orders and the appropriate shipnent wth
that totals $73,797.58. Do you have any reason to
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believe that that is not a correct nunber based on your
pur chase orders?

A. Wthout evaluating it further at this point,
| believe that nunber is accurate.

(Asseoff dep. at 19.) (See also Def.’s Answer to Mot. for Summ J.
9 3.) Thus, the Court finds that no genui ne i ssue of nmaterial fact
exists as to the Conplaint. Accordingly, the Plaintiff is entitled
to sunmary judgnment on liability under its agreenent for services
with Menolink, and is entitled to summary judgnent on danages in
t he amount of $73, 797.58 plus 2%interest per nonth m nus the “set-
of f” anpunt determ ned from Defendants’ Counterclaim See infra

Part I11.C

C. Defendants’ Counterclaimfor Breach of Contract

The Def endants’ Countercl ai mseeks to set-off the anount
in the Conplaint those damages that have resulted from the
Plaintiff’s delivery of non-conform ng goods. It is undisputed
t hat Boone shi pped nenoboards to Menolink that failed to conform
with the requirements set forth in the contract. Thus, the Court’s
inquiry is focused solely on the damage el enent of the prim facie
case. In this regard, the Defendants have raised six basis of
damage. First, the Defendants contend that Boone’'s failure to
supply adhesive nmounting tape directly on the back of certain
nmenoboar ds deval ues t he nenoboards by $1. 00 per nenoboard. Second,
t he Def endants clai mthat Boone’s exceeding the margin of error of

2.5%on deliveries to certain schools caused danages. Third, the
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Def endants al |l ege that Boone’'s multiple shipnments of nenoboards to
certain schools caused Menolink to incur additional distribution
costs. Fourth, the Defendants assert that Plaintiff’s “m x-up”
between Penn State’s nenoboards and M chigan State’s nenpboards
caused damage to Menoli nk. Fifth, the Defendants contends that
Boone failed to pay one of their distribution groups, the Stephen’s
Goup, a 7% commssion for each Menolink board that they
di stribut ed. Sixth, and finally, the Defendants claim that the
Plaintiff’s delivery of nenoboards in an untinely nmanner caused
Menolink to spend nore tinme distributing the nenoboards.

Such a cause of action is governed by the Uniform
Commercial Code (“UCC’), which Pennsylvania has adopted. See 13
Pa. Stat. Ann 8§ 1101, et seq. Section 2714 of the UCC, entitled
"Damages of buyer for breach in regard to accepted goods,"
provides, in pertinent part:

(a) Danmages for nonconformty of tender.--Were the
buyer has accepted good and given notification (section
2607(c) ) he may recover as damages for any nonconformty
of tender the loss resulting in the ordinary course of
events fromthe breach of the seller as determ ned i n any
manner which i s reasonable....

(c) Incidental and consequential damages.--In a proper
case any incidental and consequential danages under
section 2715 (relating to incidental and consequenti al
damages of buyer) may al so be recovered.

13. Pa. Stat. Ann 8§ 2714. Section 2715, relating to incidental and
consequenti al damages, allows incidental damages for reasonable

expenses incident to the delay or other breach, 13 Pa. Stat. Ann §

2715(a)(3), and allows an aggrieved party to recei ve consequenti al
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damages for lost future profits in certain situations. 13 Pa.
Stat. Ann. 8§ 2715(b).

I n AM PM Fr anchi se Assoc. v. Atlantic Richfield Co., 526

Pa. 110 (1990), the Pennsylvani a Suprene Court analyzed the basis
for the recovery of damages by a buyer that has accepted non-
conform ng goods under the UCC. Under Pennsylvania |aw, such a
buyer is all owed general danmages (the difference between the val ue
of the goods as prom sed and the val ue of the goods as delivered)
and under certain conditions, consequential damages in the formof
| ost future profits. 1d. at 131. The injured party, however, nust
be able to renove the lost profit calculation from“the real m of
specul ation and be submtted to the jury with a rational basis from
whi ch the anpbunt can be inferred.” 1d. at 131 n.20.

In this case, the Court is unable to decide this matter
on the record before it. There is sinply a lack of affidavits,
depositions, and other properly considered evidence before the
Court.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BOONE | NTERNATI ONAL, | NC. : CIVIL ACTI ON
V.

MEMOLI NK, | NC. and :
DAVI D ASSEOFF : NO. 98-1171

ORDER

AND NOW this 7th day of June, 1999, upon
consi deration of the Mdtion of Plaintiff Boone International, Inc.
for Summary Judgnent (Docket No. 10), the Answer in Qpposition of
Def endants Menolink, Inc. and David Asseoff (Docket No. 11), and
the Plaintiff’'s Reply-Brief (Docket No. 17), |IT IS HEREBY ORDERED
that the Plaintiff’s Mdtion for Summary Judgnent is GRANTED i n part
and DENI ED as part.

| T 1S FURTHER ORDERED t hat :

(1) On Plaintiff’s Conplaint, Judgnent is ENTERED in
favor of the Plaintiff and against the Defendants in the anount of
$73,797.58 plus 2% interest per nmonth from Cctober 1997; and

(2) Defendants’ Counterclaimis NOT DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



