
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LINDA AND KENNETH : CIVIL ACTION
HUMPHREYS :

:
v. :

:
WILLIAM COOPER : NO. 98-CV-4317

MEMORANDUM ORDER

J.M. Kelly, J. June    , 1999

Presently before the Court is a Motion for Summary Judgment

filed by Defendant William Cooper (“Cooper”).  Defendant’s Motion

asserts that the Plaintiffs, Linda and Kenneth Humphreys

(“Humphreys”), were licensees on the premises and that Cooper

complied with the duty owed to them. The determination of an

entrant’s status as a licensee or invitee is a question of fact

for the jury.  Argo v. Goodstein, 265 A.2d 783, 787 (Pa. 1970)

(facts allowed jury to find that salesman was a business

visitor).  While when the facts support only one conclusion the

court may remove the question of an entrant’s status from the

jury and rule as a matter of law that the individual is a

licensee or invitee, Phillips v. Winters’ Cleaners and Tailors,

344 F. Supp. 1040, 1043 (E.D. Pa. 1972), in the present case

there is a question as to the Humphreys’ status on Cooper’s

property.  

Even if the Court ruled as a matter of law that the

Humphreys were licensees at the time of the accident, Cooper

cannot prevail on his Motion for Summary Judgment because there



remains a question of fact as to whether Cooper breached the duty

owed to licensees by failing to warn of the possible danger when

he released the cable tension the third time.  A possessor of

land owes a duty to licensees to exercise reasonable care to make

the condition safe and to warn the licensee of a dangerous

condition only if the possessor has knowledge of it, realizes

that the condition involves an unreasonable risk of harm, and

that the licensee is not likely to discover the condition.  Id.

at 1044; Restatement (Second) of Torts §§341, 342 (1965).  

Whether Cooper’s verbal warnings on two prior occasions was

sufficient to discharge his duty owed to the Humphreys is a

question of fact to be decided by the jury.  Reeves v.

Philadelphia Import Co., 150 F.2d 854, 856 (3d Cir. 1944).

Upon consideration of the Motion for Summary Judgment of the

Defendant William Cooper, the Response of Linda and Kenneth

Humphrey, and Cooper’s Reply thereto, it is ORDERED that the

Motion for Summary Judgment is DENIED.

BY THE COURT:

   JAMES McGIRR KELLY, J.


