IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER J. BURKE : CIVIL ACTI ON
V.
SEARS- ROEBUCK- CO., PAUL

El SEMAN, KATHLEEN KI ENI E and :
COLEEN W TMER : NO. 98-4364

VEMORANDUM ORDER

Plaintiff was a part-tinme store detective for Sears.
He was termnated in June 1996 after an investigation overseen by
the individual defendants into charges that plaintiff had
assaul ted a suspected shoplifter, stole conpany property, nade
raci st and anti-Semtic remarks and engaged in sexual harassnent.
Plaintiff is a white male.

Plaintiff has asserted clains under Title VII for

"[Wrongful [t]ermnation (discrimnatory in nature)," "reverse
di scrimnation" and "[c]ondoning a hostile work environnent,"” and
a state law claimfor defamation. Presently before the court is
defendant’s notion to dismss for failure to state a claim
Plaintiff alleges that "nenbers of managenent" obtai ned
sl anderous statenents about him hired "a black female mnority
undercover officer (‘plant’) for purposes of gathering evidence"

against him failed to act on plaintiff’s conplaint about a

"racially hostile black-enployee,” wongfully term nated



plaintiff "as a defense vs. Dbl ack-enpl oyee who filed Human
Rel ati ons Conplaint in February 1996" because of alleged conduct
of plaintiff and others, subjected plaintiff to interviews
regarding racist remarks, led himto believe he could be charged
w th sexual harassnment and refused to let himmke witten notes
at his interview "though other enployees, including mnorities,
were allowed to wite full lengthy statenents.” He alleges that
he was the only enployee "term nated for ‘insubordination’ as a
result of interview' and that defendants wongfully credited
fal se statenents nade against him He all eges defendants defaned
his character by sustaining clainms that he was racist, anti-
Semtic, a sexual harasser, had stolen conpany property and had
assaulted a shop-lifter while on duty.

The essence of plaintiff’s claimof reverse
di scrimnation and wongful termnation is that he was di scharged
on fal se evidence after a faulty investigation and that
def endants were notivated by a desire to create a defense agai nst
charges of discrimnation brought by a bl ack enpl oyee.

To state a claimunder Title VII, a plaintiff nust
all ege facts to show he was di scrim nated agai nst because of
race, sex, religion or national origin. See 42 U S.C. 8§ 2000e-2.

Plaintiff relies upon Jones v. Chio Dept. of Mental Health, 687

F. Supp. 1169 (S.D. GChio 1987) for the proposition that an

enpl oyer may not fire a white enpl oyee as a defense to a



di scrimnation claimbrought by a mnority enpl oyee. Jones,
however, does not support the broad proposition that plaintiff
asserts. The white plaintiff in Jones was fired not because he
was accused of racist conduct, but to make it nore difficult for
a simlarly situated fornmer black enployee to establish a prinma
facie case of discrimnatory discharge. |1d. at 1171.
Plaintiff’s allegations, taken as true, do not show
that he was termnated for the sane reason as the enpl oyee in
Jones. An enployer may, w thout running afoul of Title VII,
di scharge an enpl oyee who has been charged by anot her enpl oyee

with raci st or sexi st conduct. See Albert v. DeBartolo, 1993 W

272477, at *8 (6th Cr. July 20, 1993) (claimthat plaintiff was
wrongful Iy di scharged because of fal se accusations of sexual

harassnment is not cogni zable under Title VII); Anthony v. County

of Sacranento, 898 F. Supp. 1435, 1450 (E.D. Cal. 1995) (enpl oyer

has an affirmative duty to renedi ate hostile conditions).”

That plaintiff may have been the only enpl oyee
termnated for insubordination during an interview or that
def endants’ investigation may have been faulty sinply does not
support an inference that plaintiff was term nated because he is
white or male. Insubordinationis a legitimte, non-

di scrimnatory cause for termnation. See Johnson v. Resources

The unpublished opinion in Albert was cited consistent
with CTA6 Rules 10(f) and 24(c).



for Human Devel opnent, 878 F. Supp. 35, 38 (E.D. Pa. 1995). An

enpl oyer is not subject to liability under Title VII for

term nating an enpl oyee based on a belief that the enpl oyee was
i nsubordi nate or otherwi se acted inproperly even if that belief
was incorrect or the result of a flawed investigation. See

Fuentes v. Perskie, 32 F.3d 759, 765 (3d Cr. 1994) (the issue is

"whet her discrimnatory aninus notivated the enpl oyer, not
whet her the enployer is wise, shrewd, prudent, or conpetent").

See also Pollis v. The New School for Social Research, 132 F. 3d

115, 124 (2d Gr. 1997) (absent showing it was notivated by
discrimnatory intent, bad treatnent does not establish a
violation of Title VII). One could not reasonably conclude from
plaintiff’s factual allegations, accepting their veracity, that
he was term nated because of his race or gender.

A hostile work environnent claimarises when "the
wor kpl ace is perneated with discrimnatory intimdation,
ridicule, and insult that is sufficiently severe or pervasive to
alter the conditions of the victims enploynent and create an

abusi ve working environnent." Oncale v. Sundowner O fshore

Services, Inc., 118 S. C. 998, 1002 (1998). To sustain a

racially or sexually hostile work environnment claim a plaintiff
nmust show he or she suffered intentional discrimnation because
of race or gender; the discrimnation was pervasive and regul ar;

the discrimnation detrinmentally affected the plaintiff; the



di scrimnation would detrinentally affect a reasonabl e person of
the sane race or gender in that position; and, the existence of

respondeat superior liability. See Aman v. Cort Furniture Rental

Corp., 85 F.3d 1074, 1081 (3d Gir. 1996).

That defendants failed to act with regard to a
"racially hostile" black enpl oyee, subjected plaintiff to
interviews regarding his alleged "racist remarks" or led him"to
beli eve he could be charged with sexual harassnent"” is
insufficient to sustain a hostile work environnent clai munder
Title VII. An enployer has a duty to investigate a charge that
one its enployees has engaged in discrimnatory conduct. See

Scott v. Western State Hospital, 658 F. Supp. 593, 598 (WD. Va.

1987). An enployer’s warning to an enpl oyee that he has engaged
in i nappropriate conduct that could constitute sexual harassnent
does not create Title VII liability and is consistent with the
enpl oyer’s duty to nake reasonable efforts to aneliorate hostile
work conditions. Plaintiff does not allege any actual instances
of discrimnatory conduct by the "racially hostile" black co-
wor ker to whom he refers, |let alone the sort of severe conduct

necessary to sustain a hostile environnment claim See Otega v.

New York City Of-Track Betting Corp., 1998 W. 355416, at *4

(S.D.N.Y. July 1, 1998) (dismssing hostile environnent claim
supported only by conclusory statenents and failing to set forth

severe or pervasive conduct).



As to plaintiff’s clains against defendants Ei seman,
Kienie and Wtner, it should al so be noted that individual

enpl oyees cannot be held |iable under Title VII. See Dici v.

Pennsyl vania, 91 F.3d 542, 552 (3d Cir. 1996); Cohen v. Tenple

Physicians, Inc., 11 F. Supp. 2d 733, 737 (E.D. Pa. 1998).

Plaintiff’'s state | aw defamation claimw || be
di sm ssed pursuant to 28 U . S.C. § 1367(c)(3). Because the court
cannot conclusively determne that plaintiff will be unable to
show t hat defendants credited and republished fal se defamatory
statenments about him his state law claimw Il be dism ssed
W thout prejudice to reassert it in an appropriate state court
consistent wwth 28 U S.C. 8§ 1367(d). The court takes no position
on whether or not the [imtations period for such a clai mwas
tolled by application of the Pennsyl vani a di scovery rule.
ACCORDI NG&Y, this day of June, 1999, upon
consi deration of defendants’ Mtion to Dismss (Doc. #6) and

plaintiff’s response thereto, |IT IS HEREBY ORDERED t hat said

Motion is GRANTED and this action is DI SM SSED.

BY THE COURT:

JAY C. VWALDMAN, J.



