IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
HARTFORD FI RE | NSURANCE COMPANY . CGVIL ACTION
V.
B. BARKS & SONS, |NC.,

THE MARAMONT CORPORATI ON, and :
OCEAN SPRAY CRANBERRI ES, | NC. : NO 97-7919

MEMORANDUM AND ORDER

HUTTON, J. May 27, 1999

Presently before the Court are the Mdtion of Defendant B.
Barks & Sons, Inc. (“Barks”) for Partial Sumrmary Judgnent (Docket
No. 30) and Plaintiff Hartford Fire Insurance Conpany’s
(“Plaintiff’s” or “Hartford’ s”) Response thereto (Docket No. 34),
Def endant Ocean Spray Cranberries, Inc.’s (“QCcean Spray’s”) Motion
for Partial Summary Judgnent Joining Barks’ Mtion for Partial
Summary Judgnent (Docket No. 37), and Hartford’ s Response thereto
(Docket No. 41), Hartford s Motion for Summary Judgnment (Docket No.
48), Barks’ Response thereto (Docket No. 56), and Hartford s Reply
thereto (Docket No. 65), Ccean Spray’s Mdtion for Partial Summary
Judgnent Agai nst Barks (Docket No. 49), Barks’ Response thereto
(Docket No. 53), and Ccean Spray’s Reply thereto (Docket No. 59).
For the reasons stated below, Barks’ Mdtion for Partial Summary

Judgnent is GRANTED, GCcean Spray’'s Mtion for Partial Summary

Judgnent Agai nst Hartford is GRANTED, Hartford s Mtion for Summary



Judgnent is GRANTED in part and DENIED in part, Ocean Spray’s

Motion for Partial Summary Judgnent Agai nst Barks i s DEN ED.

. BACKGROUND

This is an insurance coverage case. Plaintiff, Hartford
| nsurance Conpany (“Plaintiff” or “Hartford”), commenced a
decl aratory judgnent action against its insured, B. Barks & Sons,
Inc. (“Barks” or “Defendant”), as well as other potentially
interested parties: nanely, Maranont Corporation (“Mranont”),
Cl enent Pappas & Conpany (“Cd enent Pappas”), and Ccean Spray
Cranberries, Inc. (“Qcean Spray”). Cenment Pappas has since been
di smssed fromthis action. Now, Defendant Barks noves for parti al
summary judgnment on Counts | and Il of Barks’s Anmended
Count ercl ai ns.

Barks is a corporation, which is in the business of
freezing and mai ntai ning perishable food itens inits refrigerated
war ehouse for its custoners. War ehousi ng operations at the
facility are conducted by Barks’ fully owned subsidiary, B. Barks
Refrigerated Warehouse, Inc. (“Barks Refrigerated Warehouse”).
Bar ks purchased fromHartford a Coomerci al General Liability Policy
and a Commercial Inland Marine Policy. Barks Commrercial General
Liability Policy was in effect from Septenmber 20, 1996, to
Sept enber 20, 1997, and has policy nunber 39 UUN LA 2620. Barks’

Commercial Inland Marine Policy was also in effect from Septenber



20, 1996, to Septenber 20, 1997, and has policy nunber 39 M5 KS
3108.

The Conmmer ci al I nl and Mari ne Pol i cy provi des
War ehouseman’s Legal Liability Coverage (Form Ms 00 47 07 86).
This coverage provides that Hartford “will pay those suns [ Barks]
becone[s] legally obligated to pay as danmages, inposed on [ Barks]
as a warehouseman, for direct physical “loss” to Covered Property
caused by a Covered Cause of Loss while such property is | ocated at
the “premses” listed in the Declarations or Schedule ....”"
Covered Property under the policy is “tangi bl e personal property of
others in [Barks'] care, custody or control as a warehousenan,
while located on the “premses” listed in the Declarations or
Schedul e.” The Schedul e descri bes Barks’ address, 9500 Bl uegrass
Road, Phil adel phia, PA 19114, as the property covered. Cover ed
Causes of loss is defined as “RI SK OF DI RECT PHYSICAL LOSS' to

Covered Property from any external cause except those causes of

“loss” listed in the Exclusions.” Loss caused by nechani cal
breakdown or failure, i ncluding breakdown of heating or
refrigerating systens are excluded. Loss caused by spoilage is

al so excl uded.
Barks purchased an additional *“Spoilage Coverage”
endorsenent to the Warehouseman's Legal Liability coverage (Form

| HL201 (11/85)), which requires Hartford to i ndemify Barks for:



DAMAGES, | MPOSED ON YOU AS A WAREHOUSEMAN, FOR DI RECT
PHYSI CAL “LOSS” TO COVERED PROPERTY CAUSED BY SPO LACE
RESULTI NG FROM
1. A CHANGE I N TEMPERATURE OR HUM DI TY RESULTI NG FROM
A. MECHANI CAL BREAKDOWN OR FAI LURE OF:
(1) STATI ONARY HEATI NG PLANTS; OR
(2) REFRI GERATING COCLING OR HUM DI TY CONTROL
APPARATUS OR EQUI PMENT OR APPARATUS ARE AT THE DESCRI BED
PREM SES . ...
In the fall of 1996, Ocean Spray, C enent Pappas, and
Mar anont stored cranberries and turkey nuggets i n Barks’ warehouse.
During the 1996 cranberry season, the tenperatures inside Barks’
war ehouse al |l egedly increased. Ocean Spray, C enent Pappas, and
Mar anmont subsequent |y notified Barks of clains for alleged spoil age
| osses suffered as a result of the alleged el evated tenperature
i nsi de Bar ks’ warehouse. Barks has sought indemity fromHartford
for the clains of Ccean Spray, O enent Pappas, and Maranont for
food spoilage pursuant to its commercial general liability policy
and its commercial inland marine policy. Hartford s position is
that it does not have an obligation to i ndemify Barks for spoil age
clains under the commercial general liability policy or the
comercial inland marine policy.
Prior to the commencenent of this lawsuit, Hartford
enpl oyed an investigator, OQis Wight, to examne the Barks
war ehouse. In reports dated July 11, 1997, and July 17, 1997,

Wight concluded that the tenperature inside Barks’ warehouse

i ncreased because the heat emtted from the large quantity of



cranberries being stored inside the warehouse exceeded t he capacity
of the refrigeration system

On August 21, 1997, Maranont sued Barks in the Eastern
District of Pennsylvania for alleged spoilage of turkey nuggets,
whi ch were stored in the Barks warehouse (“the Maranont action”).
On Decenber 22, 1997, Hartford filed a conplaint for declaratory
and equitable relief seeking a declaration that Barks is not
entitled to indemification for potential | osses suffered by Ccean
Spray, Cenent Pappas, and Maranont. On March 30, 1998, C enent
Pappas filed a cross-claim against Barks, alleging that its
cranberries were damaged while stored at Barks’ warehouse during
the fall of 1996 because of unduly high tenperatures. On April 8,
1998, Barks filed a countercl ai magai nst Hartford, requesting that
the Court order Hartford to i ndemify Barks for the cl ains brought
by Ocean Spray, O enent Pappas and Maranont. On July 28, 1998,
Ccean Spray filed a cross-claimagainst Barks, alleging that its
cranberries were damaged while being stored at Barks’ warehouse
during the fall of 1996 because of high tenperatures, which were
the result of the breakdown or failure of Barks’ refrigeration
equi pnent. On Cctober 1, 1998, Barks filed an Arended Answer and
Counterclains against Hartford asserting clains for bad faith,
fraud, and negligent m srepresentation.

On Novenber 10, 1998, Defendant Barks filed this notion

nmoving for partial sunmary judgnment under Counts | and Il of Barks’



Amended Counterclainms and under Hartford' s Conplaint. On Novenber
27, 1998, Hartford filed its Answer to Barks’ notion. On Decenber
21, 1998, Hartford filed its Mdtion for Sunmary Judgnent. Barks
filed a response on January 7, 1999. Hartford filed a Reply Bri ef
on January 25, 1999. Because the notions are ripe for review, the

Court now considers the notions for summary judgnent.

1. SUMVARY JUDGEMENT STANDARD

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is No genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R GCv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its nmotion. See Celotex Corp. v. Catrett, 477 U. S

317, 323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or admi ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. See Anderson v. Liberty

Lobby., Inc., 477 U.S. 242, 248 (1986).

When deciding a notion for summary judgnment, a court nust

draw all reasonable inferences in the light nost favorable to the
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non- novant . See Big Apple BMN Inc. v. BMVof NN Am. Inc., 974

F.2d 1358, 1363 (3d Gr. 1992). Moreover, a court may not consi der
the credibility or weight of the evidence in deciding a notion for
summry judgnent, even if the quantity of the noving party’s
evi dence far outweighs that of its opponent. See id. Nonetheless,
a party opposi ng summary judgnent nmust do nore than rest upon nere

al |l egations, general denials, or vague statenents. See Trap Rock

Indus., Inc. v. Local 825, 982 F.2d 884, 890 (3d G r. 1992).

1. D SCUSSI ON

A. Standard of Review of |nsurance Policy

An insurer owes a duty to defend an insured whenever the
all egations in a conplaint, taken as true, set forth a cl ai mwhich

potentially falls within the coverage of the policy. See Visiting

Nurse Ass’'n of Greater Phila. v. St. Paul Fire & Marine Ins. Co.,

65 F.3d 1097, 1100 (3d G r. 1995); Cadwallader v. New Ansterdam

Cas. Co., 152 A 2d 484, 487 (Pa. 1959); Germantown Ins. Co. V.
Martin, 595 A .2d 1172, 1174 (Pa. Super. C. 1991). The insurer has
t he burden of establishing the applicability of an exclusion. See

Allstate Ins. Co. v. Brown, 834 F. Supp. 854, 857 (E.D. Pa. 1993).

An insurer owes a duty to indemify aninsured only if liability is
established for conduct which actually falls within the scope of

the policy coverage. See Caplan v. Fellheiner Eichen Braverman &

Kaskey, 68 F.3d 828, 831 n. 1 (3d Gr. 1995). The insured has the

burden to establish coverage under an insurance policy. See Erie
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Ins. Exch. v. Transanerica Ins. Co., 533 A 2d 1363, 1366-67 (Pa.

1987); Benjamn v. Allstate Ins. Co., 511 A 2d 866, 868 (Pa. Super.

Ct. 1986).
The principles governing the interpretation of an
i nsurance contract under Pennsylvania law are well settled. See

Altipenta, Inc. v. Acceptance Ins. Co., No. CV.A 96-5752, 1997 W

260321, at *2 (E.D. Pa. May 14, 1997), aff’'d, 141 F.3d 1153 (3d
Cr. 1998) (unpublished table decision). The court generally

perfornms task of interpreting an insurance contract. See Allstate,

834 F. Supp. at 856. The court nust read the policy as a whole and
construe it according to the plain neaning of its terns. See

Bateman v. Motorists Miut. Ins. Co., 590 A 2d 281, 283 (Pa. 1991).

In determ ning whether a claimfalls within the scope of coverage,
the court conpares the | anguage of the policy and the all egations

in the underlying conplaint. See (CGene’s Restaurant, Inc. v.

Nationwi de Ins. Co., 548 A 2d 246, 246-47 (Pa. 1988); Biborosch v.

Transanerica Ins. Co., 603 A 2d 1050, 1052 (Pa. Super. 1996).

Whet her the provisions of a contract are clear and
unanbi guous is a matter of law to be determ ned by the court. See

Al legheny Int’l Inc. v. Allegheny LudlumSteel Corp., 40 F. 3d 1416,

1424 (3d Cr. 1994). “Atermis anbiguous if reasonable people,
considering it in the context of the entire policy, could fairly

ascribe different nmeanings to it.” See Altipenta, Inc., 1997 W

260321, at *2; see also Northbrook Ins. Co. v. Kuljian Corp., 690




F.2d 368, 372 (3d Cir. 1982); United Servs. Auto. Ass’'n v. Elitzky,

517 A.2d 982, 986 (Pa. Super. C. 1986). If a provision is
anbi guous, it is construed against the insurer as the drafter of

the agreenent. See Lazovick v. Sun Life Ins. Co. of Am, 586 F.

Supp. 918, 922 (E.D. Pa. 1984). Nevertheless, a court should not
torture the language of a policy to create anbiguities. See

Eastern Assoc. Coal Corp. v. Aetna Cas. & Surety Co., 632 F.2d

1068, 1075 (3d Cr. 1980).

B. Barks’ Mtion for Partial Summary Judgnent Agai nst Hartford

Barks clains that it is entitled to a declaration that
Hartford nmust indemify Barks for all clains asserted agai nst Barks
for food spoilage in this case. Barks alleges that it purchased
fromHartford insurance to protect itself fromclains for spoil age
fromits customers when its refrigerating equipnent fails. 1In the
fall of 1996, Barks’ refrigerating equi pnent allegedly failed, and
food stored in the warehouse allegedly spoiled.? Barks nade a
cl ai munder a “ Spoi | age Coverage” endorsenent to its Warehousenman’ s
Legal Liability Coverage to i ndemify Barks pursuant to the policy.
Barks asserts that since it is insured for these alleged |osses
under the “Spoil age Coverage,” Barks is entitled to a judgnent as

a matter of | aw

'Barks states that for purposes of its notion for partial sumary
judgment, it assunes that “nechani cal breakdown” did not cause the spoil age.
Rat her, Barks contends that it was failure in the refrigerating, cooling
equi pnent that caused the abnormally high tenperatures and ultinately the
spoi l age all eged by Ccean Spray, O enent Pappas, and Maranont.
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Hartford, on the other hand, has denied coverage.
Hartford asserts that the clains agai nst Barks are not covered by
the Policy because there has been no “nechanical breakdown” or
“failure of refrigerating, cooling or humdity control apparatus or
equi pnent .” Hartford contends that the tenperatures in the
war ehouse resulted fromthe cooling capacity of the refrigeration
system being exceeded by the anmpunt of heat brought into the
war ehouse in the cranberries during the 1996 cranberry season as
well as the heat load of the building itself. Hartford has al so
stated that the term “failure of refrigerating apparatus or
equi pnent” is clear and unanbiguous, and does not need to be

defi ned beyond its common and ordi nary neani ng.

1. Coverage Under the “Spoil age Coverage” Endorsenent

Assumi ng for purposes of this notion that “nechanica
br eakdown” did not cause the spoilage, this Court still finds that
t he “Spoi | age Coverage” policy covers Barks’ underlying action. It
is undi sputed that the “Spoilage Coverage” policy was in effect
when t he underlying events occurred. The Spoil age Coverage policy
states that the insurance applies to damage “to covered property
caused by spoilage resulting from... [a] change in tenperature or
hum dity resulting from... Mechanical breakdown or failure of ...
(2) Refrigerating, cooling or humdity control apparatus or

equi pnent Hartford clainms that no difference exi sts between

the terns “nmechani cal breakdown” and “failure.” The Court finds,
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however, that the provisions in the warehouseman’s legal liability
coverage form and the “spoil age coverage” endorsenent regarding
“mechani cal breakdown” and “failure” are vague and anbi guous, and
t herefore, not enforceable.

This Court finds that from a grammatical sense the
adj ective “nechanical” does not nodify “failure.” The use of the
disjunctive indicates alternatives and requires that those

alternatives be treated separately. Quindlen v. Prudential Ins.

Co., 482 F.2d 876, 878 (5th Gr. 1973). Here, the disjunctive "or"
sets off "nmechanical" from*“failure.” The Court is not persuaded
by the cases relied on by Hartford for the contrary position. See,

e.q., Radella V. Bankers Mut ual Fire 1Insurance Conpany of

Lancaster, 165 Pa. Super. 633, 636 (1950) (interpreting exclusion
for “mechanical or electrical breakdown, or failure”); Harris v.

United States Fidelity & Guaranty Conpany, 409 So.2d 1210 (Fla.

App. 1982) (sane). Those cases are not on point as the excl usion
| anguage and the general content of those policies are materially
different fromthe “Spoilage Coverage” endorsenent in this case.
This Court’s conclusion is buttressed by the overall
schene of the Commercial Inland Marine Policy. Under the terns of
the Commercial Inland Marine Policy issued to Barks, the Excl usion
section of the policy states that Hartford will not defend agai nst
any claimor “suit” arising out of, or pay any damages for, “loss”

caused by or resulting from mechanical breakdown or failure,



i ncl udi ng breakdown of heating or refrigerating systens. Loss
caused by or resulting from “spoilage” is also excluded. Thus,
Bar ks does not claimthat it is covered for spoil age | oss under the
Commercial Inland Marine Policy.

Subsequently, Barks purchased a specific “Spoilage
Coverage” endorsenent to the Warehouseman’'s Legal Liability
Coverage. Neither “nmechanical breakdown” nor “failure” are terns
defined by the Policy. A reasonable intelligent person could
honestly conclude that “failure” as used in the Policy could nean
that Barks’ refrigeration equipnent can “fail” to achieve the
desired end, or be insufficient to achieve the desired end, w thout
experienci ng a nechani cal mal function or breakdown. As such, it is
undi sputed that all clains against Barks for food spoilage all ege
that Barks’ refrigeration systemfailed to achieve its desired and
expect ed obj ecti ve. Bar ks IS, t heref ore, entitled to
indemmification fromHartford for these spoilage clains as a matter
of | aw.

C. Ccean Spray's Mdtion for Partial Summary Judgnent
Agai nst Hartford

Def endant Ocean Spray joins Barks’ WMdtion for Partial
Summary Judgnent under Counts | and 1l of Barks’ Anended
Count ercl ai ns. This Court has already found that Hartford is

liable to indemify Barks pursuant to the conmercial inland nmarine



policy for potential spoilage | osses. Thus, for the reasons stated

above, this Mdtion is granted. See supra Part I11.B. 1.

D. Hartford' s Mdtion for Sunmary Judgnent

Hartford noves for summary judgnment on four issues in
this case. First, defendant Barks is not entitled to indemity
coverage under a conmmercial general liability policy issued by
Hartford because the clains arising fromthe all eged damage to f ood
products being stored in its conmercial warehouse fall within one
of the “Exclusions” provision. Second, Barks is not entitled to
i ndermity coverage under an inland marine i nsurance policy because
the spoilage did not result from “nmechani cal breakdown or failure
of ... [r]efrigerating ... equipnent ....~ Third, Hartford' s
busi ness incone loss claimis not covered because it allegedly
ari ses from danage to personal property resulting from“[c]hanges
in or extrenes in tenperatures”, [sic] an excluded peril in the
speci al inconme and expense coverage form Fourth, Hartford is
entitled to sunmary judgnent on Barks’ claimfor bad faith.

The Court has already found that Barks is entitled to
i ndemmi ty coverage under the “Spoil age Coverage” endorsenent of the
i nl and mari ne i nsurance policy because the spoilage did result from
“failure of ... [r]efrigerating ... equipnment ....~" Thus, the
Court need not address that issue here. The Court wll now
consider Hartford s first, third and fourth issues raised in its

notion for summary judgnent.



1. Commercial General Liability Policy

In its nmotion for sunmmary judgnent, Hartford maintains
that Barks’ is not entitled to coverage under the comrercial
general liability (“CG&”) policy. This Court agrees. The CG
policy excludes from coverage any “[p]roperty damage to ... a
[ p] ersonal property in the care, custody or control of the insured

" The Policy defines “property danage” to nean:
a. Physical Injury to tangible property, including all
resulting | oss of use of that property. Al such | oss of
use shall be deemed to occur at the tinme of the physical
injury that caused it; or
b. Loss of wuse of tangible property that is not
physically injured. Al such | oss of use shall be deened
to occur at the time of “occurrence” that caused it.
See form CG 0001 (1/96), & V-Definitions, T 15, P. 12 of 13. In
Pennsyl vania, the “care, custody or control” exclusion has been
found to unanbi guously apply to property being stored by an i nsured
under contract, or property being possessed by an insured as a

bai | ee. See Warner v. Enployers’ Liability Assurance Corp., 390

Pa. 62, 133 A 2d 231, 233 (1957); Slate Construction Co., V.

Bi tum nous Casualty Corp., 228 Pa. Super. 1, 5, 323 A 2d 141, 144

(1974); Hertz Corp. v. Gay Smth, 441 Pa. Super. 575, 582, 657

A 2d 1316, 1319 (1995); Int'| Derrick & Equipnent Co., v. Buxbaum

240 F.2d 536, 538 (3d Gr. 1957).

In Slate Construction, the Court noted that:

Wth respect to the exclusion from coverage of property
damage to property in the 'care, custody or control' of
the insured, one comentator has noted: 'There are
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several different reasons for such an exclusion in the

policy. Fundanmental ly, were it not for the exclusion
there would be a greater noral hazard as far as the
i nsurance conpany is concerned. It also elimnates the

possibility of the insured nmaeking the insurance conpany
a guarantor of its workmanship.

"The liability policy contenplates paynent
generally in situations where the ordi nary degree of care
is the neasure of liability. The premumis determ ned
on that basis. Liability for damage to property i n charge
of or in the care, custody or control of the insured
where there is a bailnment is controlled by different
rules of law, and as a practical result the hazard is
greatly increased.

"There is wusually sonme form of insurance
available to cover injury to or destruction of the
excluded property at a higher premum which is

commensurate with the risk. The exclusion is to
elimnate securing the sane coverage under a liability
policy at cheaper rates.” Cooke, Jr., Care, Custody or

Control Exclusions, 1959 Ins.L.J. 7, 9.
The clarity or anmbiguity of such an excl usion
cl ause obviously varies with the factual situation to

which it nust be applied. Hunti ngdon Indus., lInc. V.
Pennsylvania Mrs.' Ass'n Cas. Ins. Co., 49 Pa.D. & C. 2d
35 (1969). It has been held or stated that property

bei ng noved by an i nsured under contract, property being
put into place by an i nsured under contract, and property
being possessed by an insured as bailee is in the
insured's care, custody or control for purposes of the
excl usi on.

Slate Construction, 228 Pa. Super. at 5-6 (footnotes omtted).

Inthis case, thethird-party claimants al | ege that Barks
possessed their property (turkey nuggets and cranberries) in its
war ehouse as a bailee. Furthernore, Linda McNulty, the president
of Barks, testified in her deposition that the property of the
third-party clai mants was pl aced i nt o t he war ehouse under contract,

i.e., non-negotiable warehouseman’s receipts. Thus, under the



facts alleged in this case, the “care, custody or control”
excl usion i s unanbi guous.

Simlarly, the term “personal property” as used in the
“care, custody or control” exclusion is unanbiguous. Per sona
property neans “everything that is the subject of ownership, not

com ng under the denom nation of real estate.” Rousseau v. Cty of

Phi | adel phia, 100 Pa. Commw. 173, 179, 514 A 2d 649, 652 (1986).

Personal property also generally neans “all property other than

real estate.” Blacks LawDictionary 636 (5th ed. 1983); see Estate

of MacFarl ane, 313 Pa. Super. 397, 402, 459 A 2d 1289, 1291 (1983)

(tangi bl e personal property neans “[p]roperty such as a chair or a
wat ch which nay be touched or felt in contrast to a contract.”).
Mor eover, “growi ng crops, unlike trees or other natural products of

the earth, are personal property.” Langley v. Tiberi, 364 Pa.

Super. 378, 382, 528 A 2d 207, 209 (1987) (quoting Commobnwealth v.

Pet erman, 130 Pa. Super. 497, 499, 198 A 687, 688 (1938). See
also 68 Pa.S. 8§ 250.102(4) (Pennsylvania Landlord--Tenant Act
defines agricultural crops, whether harvested or grow ng, as
personal property).

Thus, the Court finds that the term “personal property”
is clear and unanbiguous, and it applies to the cranberries and
turkey nuggets which are the subject of the third-party clains.
Since the alleged claims by the third-party clainmants are for

damage to their personal property while in Barks care or cust ody,
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the “care, custody, or control” exclusion applies. Ther ef or e,
Hartford is not required to indemify Barks under the CG policy,

and Hartford is entitled to summary judgnent on this issue.

2. Business Incone Loss daim

In its nmotion for sunmmary judgnent, Hartford maintains
that the Barks’ is not entitled to coverage for any alleged
busi ness incone | oss. This Court agrees. The business incone
coverage under the conmmercial property insurance policy provides:

W will pay for the actual |oss of Business |Incone and
Extra Expense you sustai n due to t he necessary suspensi on
of your “operations” during the “period of restoration.”
The suspensi on nust be caused by direct physical |oss of
or damage to property at the prem ses described in the
Decl arati ons, including personal property in the open (or
in a vehicle) within 100 feet, caused by or resulting
fromany Covered Cause of Loss.

See form HP 1501 (12/86), “A. Coverage,” p.1 of 4. The form
further adopts the “causes of |oss--special property form” which
provides “all risk” coverage. See formHM 3009 (9/88). The policy
al so contains, however, the foll ow ng excl usion:
W will not pay for |oss or damage caused by or resulting from any
of the foll ow ng:
(6) Mechani cal breakdown, including rupture or bursting
caused by centrifugal force ...
(7) (a) Danpness or dryness of atnosphere;
(b) Changes in or extrenes in tenperatures; or
(c) Marring or scratching;

if loss is to personal property ...

See Form HM 3009 (9/88), “B. Exclusions,” § 2(d), p.2 of 4.



By its terns, the business inconme coverage is limted to
t he suspension of Barks’ business operations “caused by direct
physi cal |oss or damage to property at the prem ses described in
the Decl arations, including personal property in the open ”
The only “property” claimed to have suffered “physical |oss or
damage” are the food products of Ccean Spray, C enent Pappas, and
Mar anont . Furthernmore, in order for there to be coverage for
resulting business incone loss to Barks, the physical |oss or
damage to those food products nust have been “caused by or
resulting fromany Covered Cause Loss.”

The al | eged physical | oss or damage to the food products
did not result from a “Covered Cause of Loss.” Ccean Spray,
Cl enent Pappas, and Maranont all claim that the damage to their
food products was caused by or resulted from being exposed to

el evated tenperatures i n Barks’ warehouse for a prol onged peri od of

time. Therefore, these alleged | osses cone within the excl usions

for “loss or danage caused by or resulting from... (b) Changes in
or extrenmes in tenperatures ... if the loss is to personal
property.” Since the alleged | oss, which caused the suspensi on of
Bar ks’ operations did not result froma covered peril, Barks i s not

entitled to coverage for any alleged resulting business incone

| 0ss.

3. Bad Faith



In its motion for sunmmary judgnent, Hartford maintains
that the Barks’ bad faith claimshould be di sm ssed because it has
agreed to defend Barks against the third-party clains asserted by
Mar anmont, Ocean Spray and C enent Pappas. This Court agrees.
Hartford has def ended Barks under a reservation of rights regarding
its duty to indemify Barks agai nst those clains. This cannot be

consi dered bad faith conduct. See Cay Divers, Inc. v. Raven, 812

F2d. 866, 871 (3d Gr. 1987) (“providing a defense under
reservation of a right to deny coverage as a defense to liability
for indemification does not breach a duty to the insured’).
Moreover, even though the Court has found that Hartford' s
interpretation of the policy provision in question is incorrect,

bad faith cannot be found. See J.H France Refractories Co., V.

Allstate Ins. Co., 534 Pa. 29, 626 A 2d 502, 510 (1993).

Therefore, the Court grants summary judgnent in Hartford s favor on

Barks’ bad faith claim

E. Ccean Spray’'s Motion for Partial Sunmmary Judgnent Agai nst Bar ks

Ocean Spray noves the Court for an Order granting Ccean
Spray partial summary judgnment on liability against Barks under
Counts | and Il of Ccean Spray’s cross clai magainst Barks. GCcean
Spray is seeking conpensation for spoilage to its cranberries,
whi ch were being stored at defendant Barks’ warehouse in Septenber

of 1996 through June of 1997. Ocean Spray filed a cross claim



agai nst Barks on July 28, 1998, setting forth counts for breach for

bai | ment agreenent and negl i gence.

1. Breach of Bail nent

Ccean Spray contends that Barks breached its bail nment
agreenent with Ocean Spray as a matter of |aw and, therefore
j udgnment should be entered against Barks and in favor of Ccean
Spray. Bailment involves "delivery of ©personalty for the
acconpl i shnment of some purpose upon a contract, express or inplied,
that after the purpose has been fulfilled, it shall be redelivered
to the person who delivered it, otherwi se dealt with according to

his directions or kept until here-claims it." Price v. Brown, 545

Pa. 216, 680 A. 2d 1149, 1151 (1996) (citation omtted). A cause of
action for breach of a bailnment agreenment involves a shifting
burden of proof. First, Ccean Spray, as bailor, nust put forth
evidence of a prinma facie case: that it delivered personalty to
Barks, the bailee; that it mde a demand for return of the
property; and the bailee failed to return the property, or returned
it in damaged condition. Id. 680 A 2d at 1152. Once the prim
facie case is net, Barks, the bailee, nust conme forward wth
evi dence "accounting for the loss.” 1d. If the bailee fails to do
so, it is liable for the |oss because it is assuned the bailee
failed to exercise reasonable care required by the agreement. |d.
|f the bailee successfully puts forth "evidence showi ng that the

personalty was |ost and the manner in which it was |ost, and the
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evi dence does not disclose a lack of due care on his part, then the
burden of proof again shifts to the bailor who nust prove
negl i gence on the part of the bailee.” I|d.

Al t hough not clearly spelled out, case | aw indicates the
bai |l ee' s burden of "accounting for the | 0oss" enconpasses a show ng
the bail ee was not negligent and/or his actions were not the cause

of the | oss. See e.q., E.I. duPont de Nenpburs & Co. Vv. Berm

Studios, lnc., 211 Pa. Super. 352, 236 A 2d 555, 557 (1967)
(hol di ng the bail ee nust show "t he cause of the damage or loss, if
possible ..."). Accordingly, on Ccean Spray’'s bailnment claim
Bar ks bears an initial burden of putting forth evidence it was not
negligent and/or that it did not cause the damage to Ccean Spray’s
cranberries.

Ccean Spray satisfies the prima facie case. No dispute
exi sts regardi ng whether Ocean Spray’s cranberries were in Barks’
care, that Ocean Spray nade a demand for their return, and the
cranberries were danaged. Also no dispute exists that the
cranberries were danaged by el evated tenperatures.

Nonet hel ess, Bar ks has produced evi dence of Ccean Spray’s
own negligence in causing the spoilage of +the cranberries.
Evi dence shows that Ocean Spray delivered cranberries to Barks
straight fromthe bog. The cranberries were noist and warm when
they arrived on the dock at Barks, two conditions that made it nore

difficult to bring down the tenperature of the cranberries in the
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freezer. Ccean Spray did not take precautions by shipping its
cranberries in refrigerated tractor-trailers.

Ccean Spray has put forth evidence that the refrigeration
unit at Barks’ warehouse experienced failures during the rel evant
time. Thus, Ocean Spray contends that Barks’ negligence caused the
el evated tenperatures, which resulted in the spoiled cranberries.
This issue of conparative negligence of Ocean Spray shifts the
burden back to Ocean Spray to denonstrate that it was Barks’
negl i gence, and not Ocean Spray’s own negligence, that caused the

spoi |l age of the cranberries. |In Johnson v. Mathia, 526 A 2d 404,

405 (1987), the Pennsylvania Superior Court stated as foll ows:

Adm ttedly, Pennsylvani a case | aw renai ns undevel oped on
the issue of termnation of a bailnment. However, it is
t he general consensus anong our sister states that either
the bailor or the bailee may term nate a bailnment at wll
where the bailnent is not for any particular tinme. 8 Am
Jur 2d, Bailments S 292. In these cases, such as the
instant, a bailee has the additional obligation to allow
the bailor a reasonable time in which to retake
possession of the property before the bailnent can be
regarded as termnated. Id. at 8 294. "If the facts are
in dispute as to whether the bailnment has been
termnated, or if different inferences may be drawn from
the evidence, it is for the [fact finder] to say whet her
the bailnment was term nated or continued and renewed."”
Id. at 8§ 292.

Johnson, 526 A 2d at 405. The Johnson court acknow edged t hat
term nation of a bailnment was a fact-sensitive issue.

No i ssue exi sts as to whether the cranberries were stored
at Barks’ facility and then spoiled. Mny factual disputes exists

as to why the cranberries spoiled. Under these circumnstances,
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issues of material fact exist as to whether a bailnment was
breached. Accordingly, Ocean Spray’s notion for partial sunmary

judgnent on its breach of bailnment agreenent claimis denied.

2. Neqgligence

In order to sustain a cause of action in negligence, a
plaintiff nmust show that: (1) defendant owed them a duty of care;
(2) defendant breached that duty; (3) a causal |ink existed between
the breach of duty and plaintiff's injury and harm and (4)

damages. See Markovich v. Bell Helicopter Textron, lInc., 805

F. Supp. 1231, 1236 (E.D.Pa.), aff'd, 977 F.2d 568 (3d Cr. 1992)
(unpubl i shed table decision). Pennsylvania courts hold that the
exi stence of a duty " 'is predicated on the relationship existing

between the parties at the relevant tinme.'" " Zanine v. Gall agher,

345 Pa. Super. 119, 497 A 2d 1332, 1334 (1985) (quoting Morena v.

South Hills Health Sys., 501 Pa. 634, 462 A 2d 680, 684 (1983)).

For the reasons stated above, see supra Part I1l1.E 1, the Court
cannot find as a matter of | aw that Barks breached its duty of care
to Ocean Spray. Accordingly, Ocean Spray’'s notion for partia
summary judgnent on its negligence claimis deni ed.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
HARTFORD FI RE | NSURANCE COMPANY . CGVIL ACTION
V.
B. BARKS & SONS, |NC.,

THE MARAMONT CORPORATI ON, and :
OCEAN SPRAY CRANBERRI ES, | NC. : NO 97-7919

ORDER

AND NOW this 27th day of May, 1999, upon
consideration of the Mdtion of Defendant B. Barks & Sons, Inc.
(“Barks”) for Partial Summary Judgnent (Docket No. 30) and
Plaintiff Hartford Fire Insurance Conpany's (“Plaintiff’s” or
“Hartford’ s”) Response thereto (Docket No. 34), Defendant Ccean
Spray Cranberries, Inc.’s (“Ccean Spray' s”) Mdtion for Partial
Summary Judgnent Joi ni ng Barks’ Motion for Partial Sumrmary Judgment
(Docket No. 37), and Hartford' s Response thereto (Docket No. 41),
Hartford’s Mtion for Summary Judgnment (Docket No. 48), Barks’
Response thereto (Docket No. 56), and Hartford s Reply thereto
(Docket No. 65), Ocean Spray’'s Mdtion for Partial Summary Judgnent
Agai nst Barks (Docket No. 49), Barks’ Response thereto (Docket No.
53), and Ocean Spray’s Reply thereto (Docket No. 59), IT IS HEREBY
ORDERED t hat Barks’ Mtion for Partial Summary Judgnent i s GRANTED,
Ccean Spray’s Motion for Partial Summary Judgnent Agai nst Hartford

is GRANTED, Hartford' s Mtion for Sunmary Judgnment is GRANTED in



part and DENIED in part, Ocean Spray’'s Mdtion for Partial Sunmary

Judgnent Agai nst Barks is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



