IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEAN VWH TI NG & PATRICI A, h/w : ClVIL ACTION
LOCAL 252, et al. :
V.
ARl N BROCK, EDNA BROCK, WAKI I :
MOORE, and HELEN SM TH : NO. 99-0393

MEMORANDUM AND ORDER

HUTTON, J. May 19, 1999

Presently before the Court is Plaintiffs’ unopposed
Motion for Default Judgnent Against Al Defendants (Docket No. 4).
For the reasons stated below, the Plaintiffs’ notionis DENIEDw th
| eave to renew.

. DI SCUSSI ON

The Plaintiffs nove the Court to enter judgnent by
default in the anmount of $75,000.00 against all defendants for
failure to enter an appearance or otherw se plead. Not only is
Plaintiffs notion procedurally deficient, it cites to no authority
and is absolutely devoid of any substance.

First, Plaintiffs’ notion does not conply with Federal
Rule of Civil Procedure 55. Plaintiffs failed to file this notion
as a precipe to enter default and attach an affidavit that the
Def endants are not infants or inconpetent persons. The proper

format is for the Defendants to file a precipe with the Cerk to



enter default and file a separate notion wth the Court for default
judgnent. Fed. R Cv. P. 55(a)-(b).

Second, the Cerk’s Ofice can only enter judgnent when
an exact anount is stated in the wherefore part of the conplaint.
If no sum certain exists, then the Court, wupon receipt of the
nmotion for judgenent, nust hold a damage hearing. Fed. R CGv. P
55(b) (2).

Third, the court is required to exercise “sound judici al
di scretion” in deciding whether to enter default judgment. “This
el ement of discretion nmakes it clear that the party making the
request is not entitled to a default judgnent as of right, even
when the defendant is technically in default.” 10 Wight, MIler
& Kane, Federal Practice and Procedure 8 2685. The court should
consider a nunber of factors in determning whether to enter
default and default judgnment, including:

the anmount of noney potentially involved;, whether
mat eri al issues of fact or issues of substantial public
i nportance are at issue; whether the default is largely
technical; and whether plaintiff has been substantially
prej udi ced by the del ay i nvol ved. Furthernore, the court
may consi der whether the default was caused by a good
faith m stake or excusabl e negl ect; how harsh an effect
a default judgnent m ght have; and whether the court
thinks it later woul d be obliged to set asi de the default
on defendant’s noti on.

Franklin v. National Maritine Union of Anerica, No.C V.A 91-480,

1991 W 131182, *1 (D. N.J. Jul. 16, 1991), aff’'d, 972 F.2d 1331
(3d Cir. 1992) (TABLE), cert. denied, 507 U S. 926 (1993) (citing

10 Wight, MIller & Kane, Federal Practice and Procedure 8§ 2685

(1983)). The Third Circuit has condensed those factors into ali st



of three: (1) prejudice tothe plaintiff if default judgnent is not
granted; (2) whether the defendant has a neritorious defense; and
(3) whether the defendant’s delay was the result of culpable

m sconduct . Harad v. Aetna Cas. and Sur. Co., 839 F.2d 979, 982

(3d Cr. 1988). Plaintiffs’ notion fails to address any of these
I ssues.

Fourth, the instant notion is deficient in that no
certificate of service is attached. It does not appear that the
Plaintiffs served a copy of this Mdtion for Default Judgnent on t he
Def endants, and is therefore advised that any notion, petition or
menorandumfiled with the Court nust be served on opposi ng counsel
or the Defendants if no counsel isindicated, wth a certificate of
service attached to any filing setting forth the date and manner of
servi ce.

Fifth, and finally, Local Rule 7.1(c) provides in
pertinent part that: “Every notion not certified as uncontested ...
shal | be acconpanied by a brief containing a concise statenent of
the legal contentions and authorities relied upon in support of
their nmotion.” E.D. Pa. R Cv. P. 7.1(c). Plaintiffs’ notionis
not acconpanied by any brief and their notion cites to no
authority. Thus, the Plaintiff’s notion is denied with |leave to
renew.

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEAN VWH TI NG & PATRICI A, h/w : ClVIL ACTION
LOCAL 252, et al. :
V.
ARl N BROCK, EDNA BROCK, WAKI I :
MOORE, and HELEN SM TH : NO. 99-0393

ORDER

AND NOW this 19t h day of May, 1999, upon
consideration of Plaintiffs’ unopposed Mtion for Default Judgnent
Agai nst Al Defendants (Docket No. 4), IT IS HEREBY ORDERED t hat
the Plaintiffs’ notion is DENNED with | eave to renew.

| T 1S FURTHER ORDERED t hat :

(1) the Plaintiffs SHALL FILE their Mtion for Entry of
Default with the Clerk’s Ofice within fifteen (15) days fromthe
date of this Oder; and

(2) the Plaintiffs SHALL FILE their Mtion for Default
Judgnent with this Court within twenty (20) days fromthe date of
this Order.

BY THE COURT:

HERBERT J. HUTTON, J.



