IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY G NOWOSAD : CIVIL ACTI ON
V.
VI LLANOVA UNI VERSI TY NO. 97-5881

MEMORANDUM AND ORDER

HUTTON, J. May 19, 1999

Presently before the Court are Defendant’s Mdtion for
Summary Judgnent pursuant to Rule 56 of the Federal Rules of Cvil
Procedure (Docket No. 17) and Plaintiff’s response thereto (Docket
No. 18). For the reasons stated below, the Defendant’s notion is

CGRANTED in part and DENIED in part.

. BACKGROUND

Thi s case invol ves clainms of discrimnation in violation
of Title VII of the Cvil R ghts Act of 1964, as anended, 42 U. S. C
§ 2000e (“Title VI1”) (Count One), the Pennsylvani a Human Rel ati ons
Act, 43 P.S. 8 951 (“PHRA’) (Count Two), breach of contract under
Pennsyl vania law (Count Three), and intentional infliction of
enoti onal di stress under Pennsyl vani a | aw (Count Four). Defendant,
Villanova University (“Villanova”), seeks to dismss the action
under Federal Rules of Civil Procedure 56.

Taken in the |ight nost favorable to the nonnoving party,

the facts are as follows. The Plaintiff, Mary Nowosad (“Nowosad”),



was hired by Villanova on January 7, 1987 in the tel ecommuni cations
departnment. Nowosad was hired as the assistant manager of voice
processi ng systens. Between 1987 and 1993, Nowosad’ s voi ce was t he
only voice used at Villanova on its mail system

Nowosad clains that alnost from the begi nning she was
subj ected to sexual harassnent by her supervisor, Donald Hoover.
The all eged harassing behavior not only included conduct of an
i nappropriate sexual nature directed toward Nowosad, but also
i ncluded an incident of inproper physical contact by hoover on
Nowosad’ s daughter, who was visiting the work place. In the sumrer
of 1993, Hoover infornmed Nowosad that her voice was no | onger to be
used in the voice mail system Believing that the decision to
renove Nowosad' s voi ce was Hoover’'s response to Nowosad' s refusa
of Hoover’s alleged inproper sexual advances, Nowosad filed a
conpl ai nt of sexual harassnent with the Vill anova sexual harassnent
of ficer, Kathleen Burns, in August of 1993.

Hoover’'s decision to renove Nowosad' s voice from the
voice mail constituted a major change in her enploynent duties.
She was then pronpted to file her conplaint in 1993. Villanova's
representatives testified that Hoover’'s decision to renove
Nowosad’ s voice fromthe voice nmail systemtriggered the filing of
the 1993 conplaint as Nowosad nade it clear that she believed the
action was taken because Hoover was not treating her fairly at

wor k.



Revi ewi ng Nowosad’s conplaint, Villanova s conplaint
of ficer, Burns, concluded that no sexual harassnment had occurred as
defined by Villanova's policy on sexual harassnment. Nowosad filed
an appeal to a three (3) nenber panel review board at Villanova
(“Board”) which, although concluding that they did not find a
violation of Villanova s policy on sexual harassnent, nonethel ess
made the foll ow ng statenents:

The Board is unaninous in its conclusion that M. Hoover
repeat edl y engaged i n unpr of essi onal behavi or of a sexual
nat ure. Specifically, the Board cites his advances
toward Ms. Nowosad; hi s i nappropriate behavi or toward her
daughter; his physical famliarity with femal e vendors in
the office; his involvenent of the office in his sexual
alliance with Ms. MG nnis; and behavi or that suggested
to the Teleconmunications staff that he had sexual
alliances wth other wonen outside the office. These
i nstances represent exanples of inappropriate behavior,
and cunul atively, created a setting in which M. Hoover’s
sexual activities had a negative inpact on the office.

After receipt of the Board s decision, Nowosad filed a
Conpl aint with the Equal Enpl oynment Opportunity Comm ssion (“EECC")
al | egi ng sexual harassnent by Hoover. In June of 1994, with the
assistance of the EEOCC, the Plaintiff executed a Settlenent
Agreenment and Release (“Agreenent”), resolving the clains then
pendi ng agai nst Villanova and its staff. The Settl| enent Agreenent,
dated June 22, 1994, includes a specific provision that Villanova
would not retaliate against Nowosad for filing the harassnent
char ges. Two (2) days after the execution of the settlenent

agreenent, Hoover was fired.



In the fall of 1994, Karen Steinbrenner, Executive
Director for Villanova, attenpted to renove Nowosad s voice from
the voice mail system Steinbrenner stated that she was renoving
Nowsad’s voice from the voice nmail system based on Hoover’s
decision to do so. In the fall of 1996, Tinothy Ay, Assistant
Di rector of Networki ng and Comruni cati on Servi ces, and Robert Muys,
Assi stant Director Tel ecomunications, infornmed Nowosad that her
voi ce woul d be renoved fromthe voice mail system Qher than from
Hoover, there were no conplaints regarding the quality of Nowosad’ s
voi ce on the voice mail system Steinbrenner testified that she
received no other conplaints regarding Nowosad s voice, besides
t hose from Hoover

Thomas Bull, Drector of Personnel at Villanova,
testified that his only conversation regarding a conpl aint about
Nowosad’ s voice, was with Hoover. Bull testified that he had no
problemw th Nowosad’'s voice. Mys testified that he could recal
having two or three conplaints about Nowosad' s voice on the voice
mail system and that Ay and Steinbrenner were two of those
conplaints. No witten conplaints regarding Nowosad' s voi ce were
made. Mays testified that he personally found Nowosad s voice
acceptable on the voice mail systemand did not initiate the idea
to renove her voice fromthe voice mail system Ay testified that
he did not personally perceive any problemw th Nowosad’ s voi ce on

the voice nmail system Further, Ay had no personal know edge of



any conpl aints about her voice and testified that the instigation
to renmove her voice fromthe voice mail systemcanme from Hoover

The decision to renmove Nowosad' s voice from the voice
mai | system was a critical conponent of Nowosad’ s job
responsibilities. Nowosad was responsible for the design and
devel opnent of voice nail applications and the coordination of al
aspects of the voice nessaging and voice processing systens.
Responsi bility for choosing the voice for the voice nmail systemwas
solely within Plaintiff’s discretion. Havi ng her voice on
Villanova s voice mail systemwas inportant to her.

When Nowosad was told about the decision to renove her
voice from the voice nmail system in the fall of 1996, Nowosad
objected on the grounds that the decision was nmade solely in
retaliation for Nowosad's prior conplaints of sexual harassnent
agai nst Hoover. Nowosad aut hored several nenpbs protesting the
decision to renove her voice from the voice nmail system
Villanova, nevertheless, considered these objections to be
meritless and insubordinate and ultimately term nated Nowosad’s
enpl oynent at Vill anova.

On Novenber 9, 1998, the Defendant filed its notion for
summary judgnent. The Plaintiff filed her response on Decenber 28,
1998. Because the notion for summary judgnment is ripe for review,
the Court now considers the Defendant’s notion for summary

j udgnent .



I'1. SUMVARY JUDGVENT STANDARD

Summary judgnment is appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fed. R Cv. P. 56(c). The
party noving for summary judgnent has the initial burden of show ng

the basis for its notion. Celotex Corp. v. Catrett, 477 U. S. 317,

323 (1986). Once the novant adequately supports its notion
pursuant to Rule 56(c), the burden shifts to the nonnoving party to
go beyond the nere pleadings and present evidence through
affidavits, depositions, or adm ssions on file to show that there
is a genuine issue for trial. See id. at 324. A genuine issue is
one in which the evidence is such that a reasonable jury could

return a verdict for the nonnoving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986).

When deci ding a notion for summary judgnent, a court nust
draw all reasonable inferences in the |ight nost favorable to the

nonnovant . Big Apple BMN Inc. v. BMNof N Am., Inc., 974 F.2d

1358, 1363 (3d Cir. 1992), cert. denied, 507 U'S. 912 (1993).

Mor eover, a court may not consider the credibility or weight of the
evidence in deciding a notion for summary judgment, even if the
guantity of the noving party’ s evidence far outweighs that of its

opponent. 1d. Nonetheless, a party opposing sunmary judgnent mnust



do nore than rest upon nere all egations, general denials, or vague

statenents. Trap Rock Indus., Inc. v. Local 825, 982 F. 2d 884, 890

(3d Gir. 1992).

1. D SCUSSI ON

A Title VI

Plaintiff asserts that she is entitled to relief under
Title VII as a result of Villanova's retaliation towards her for
havi ng previously brought charges of sexual harassnent against
Vi |l anova. The Defendant does not allege that the Plaintiff fail ed
to conply with the procedural requirenents of filing a charge of
discrimnation with the EECC.! Thus, the Court need not address
that issue here. Rather, the Defendant asserts that the Plaintiff
has failed to establish sufficient evidence to present toajuryto
support her clains of retaliation. The Court, therefore, considers

Plaintiff's Title VIl retaliation claim

1. Standard

Title VIl prohibits retaliation against enployees who

engage in a protected activity such as stating a claim of

'Before an indi vi dual may file a complaint in federal court
alleging discrimnation in violation of Title VII, that individual must first
file a charge of discrimination regarding those claims with the EECC. 42
U S.C. § 20000e-5(e); Seredinski v. difton Precision Products Co., 776 F.2d
56, 61 (3d Cir. 1985). For clains arising out of actions allegedly taken in
Pennsyl vani a, such charge nust be filed within 300 days of the occurrence of
the alleged discrimnatory act. See Seredinski, 776 F.2d at 61 (citing 42
U S.C. § 20000e-5(e)). The 300-day filing period begins to run on the date
the enpl oyee first receives notice of the adverse enpl oyment deci sion
Del aware State College v. Ricks, 449 U S. 250, 259-261, 101 S.Ct. 498, 66

L. Ed. 2d 431 (1980).




discrimnation and filing suit. See 42 U S.C 8§ 2000e-3(a);

DurhamLife Ins., Co. v. Evans, 166 F.3d 139, 157 (3d Cr. 1999).

To make out a prinma facie case of retaliation, the Plaintiff nust
show that: (1) she engaged in protected conduct; (2) her enployer
t ook adverse action against her; and (3) there was a causal |ink
between the protected conduct and the adverse action. Kohn v.

Lemmon Co., G v.A No.97-3675, 1998 W. 67540, *5 (E. D. Pa. Feb. 18,

1998) (citing Kachmar v. SunGard Data Sys., Inc., 109 F. 3d 173, 177
(3d Cr. 1997)). Protected activity consists of opposition to
conduct prohibited by Title WVII or participation in an
i nvestigation of or proceeding regarding such conduct. See 42

U S C § 2000e-3(a); Walden v. Georgia-Pacific Corp., 126 F.3d

506, 513 n.4 (3d Cr. 1997) (grievances about working conditions

not protected activity when they do not concern acts made unl awf ul

by Title VIl), cert. denied, 118 S. C. 1516 (1998); Summer V.

United States Postal Service, 899 F.2d 203, 208 (2d Gr. 1990)

(Title VIl "prohibits enployers fromfiring workers in retaliation
for their opposing discrimnatory enploynent practices"). To
establish the requisite causal connection, a plaintiff nust proffer
evidence "sufficient to raise the inference that [her] protected
activity was the likely reason for the adverse action." Zanders v.

National R R Passenger Corp., 898 F.2d 1127, 1135 (6th G r. 1990)

(citing Cohen v. Fred Meyer, Inc., 686 F.2d 793, 796 (9th Cr.

1982)). The Plaintiff nust al so showthat the persons who took the



adverse enploynent action against her knew of the protected

activity and acted with a retaliatory notive. Gemmell v. Meese,

655 F. Supp. 577, 582 (E.D. Pa. 1986).

After the plaintiff makes a prima facie showng, a
presunption of retaliation arises that shifts the burden of
production to the enployer to rebut the prima facie case by
produci ng "cl ear and reasonably specific" evidence that its actions

were taken for legitimate, non-retaliatory reasons. Texas Dep't of

Community Affairs v. Burdine, 450 U S 248, 258 (1981). If an

enpl oyer neets its burden of articulating a non-retaliatory reason,
the burden of production shifts back to the plaintiff, who "nust
have the opportunity to denonstrate that the proffered reason was
not ... true." [|d. at 256. The plaintiff's burden of production
"merges with the ultimate burden of persuading the court that he
has been the victim of intentional discrimnation." Id. The
plaintiff can neet the burden "either directly by persuading the
court that a discrimnatory reason nore likely notivated the
enpl oyer or indirectly by showng that the enployer's proffered
explanation is unworthy of credence.” Id. (citing MDonnell

Douglas Corp. v. Geen, 411 U S 792, 804-05 (1973)). If he

successfully shows that a retaliatory notive played a notivating
part in an adverse enploynment decision, the enployer can
neverthel ess avoid liability by denonstrati ng by a preponderance of

the evidence that it would still have taken the sane acti on absent



retaliatory notive. See Price Waterhouse v. Hopkins, 490 U. S. 228,

252-53 (1989); Berger v. lron Wrkers Reinforced Rodnen, Loca

201, No. 97-7019, 1999 W 169431, at *12 (D.C.Cir. Mar.30, 1999).

2. Analysis

Taki ng al | reasonabl e i nferences in Nowosad’ s favor, she
has established all three elenments of a prina facie case of
retaliation. First, she was engaged in an activity protected by
Title VIl when she filed a conplaint for sexual harassnent.\?
Second, the Defendant took adverse action against Nowossad by
subsequently termnating her enploynent. Third, Nowosad has
produced sufficient evidence for a reasonable juror to conclude
that she was fired because she had previously filed a sexua
harassment cl ai m agai nst the Defendant. The persons involved in
removi ng her voice fromthe voice mail system and ultimately in
firing her knew that she had previously filed a sexual harassnent
claim against Villanova. The initial decision to renove the
Plaintiff’s voice from Villanova's voice mail system cane from

Hoover, Plaintiff’s manager who she accused of sexual harassnent.?3

Title VI1's § 2000e-2(a) (1) states:
It shall be an unlawful enpl oynent practice for an enployer--to
fail or refuse to hire or to discharge any individual, or
otherwi se to discrimnate against any individual with respect to
hi s conmpensation, ternms, conditions, or privileges of enploynent,
because of such individual's race, color, religion, sex, or
nati onal origin.

Title VI1 of the Givil Rights Act of 1964, 42 U S.C. § 2000e-2(a)(1).

Vi I | anova eventually fired Hoover and found that he had engaged
“in unprofessional behavior of a sexual nature.”

- 10 -



When Nowosad | earned that her voi ce woul d be renoved fromthe voice
mail system she objected. Nowosad’ s recording of voice mail
nmessages was an integral part of her job responsibilities. Nowosad
wote several letters to her superiors at Villanova where she
conpl ai ned that the decision to renove her voice was notivated by
retaliation for her having previously filed a sexual harassnent
cl aimagainst Villanova. She was then fired.

The Court finds that the Defendant has adequately rebut
Plaintiff’s prima faci e case by produci ng evidence that its actions
were taken for legitimate, non-retaliatory reasons. Steinbrenner
testified that Nowosad was fired for insubordination because she
refused to accept Steinbrenner’s authority as her supervisor.
Stei nbrenner also testified that Nowdsad refused to conply with a
directive issued by her regarding Nowossad's |job perfornmance.
Villanova s enployees testified that Nowosad s voice was renoved
fromthe voice mail system because a nore professional voice was
desired. Nowosad, they assert, refused to accept this decision.

Nonet hel ess, the Plaintiff has sufficiently criticized
Villanova s purported reason for its actions. Evidence before the
Court reveals that few, if any, conplaints were nade regarding
Nowosad’ s voi ce on the voice mail system Furthernore, none of the
wi tnesses (including Bull, Mys, and Ay) testified that they
personal ly had a problemw th Nowosad' s voice. A plaintiff "need

not prove at th[e summary judgnment] stage that the enployer's



purported reason for its actions was false, but the plaintiff nust
criticize it effectively enough so as to raise a doubt as to

whether it was the true reason for the action.”" Solt v. Al po Pet

Foods, Inc., 837 F. Supp. 681, 684 (E.D. PA 1993) (citing Naas v.

West i nghouse Elec. Corp., 818 F. Supp. 874, 877 (WD. Pa. 1993)).

Accordingly, Plaintiff’s claim under Title VII, which clains
retaliatory discharge for filing a conpl aint for sexual harassnent,

is not dism ssed.

B. PHRC

Plaintiff asserts that the all eged actions on the part of
the Defendant constitute a violation of her rights under the
Pennsyl vania Human Rel ations Act (“PHRA"). In its notion, the
Def endant raises essentially three issues. First, the Defendant
contends that the Plaintiff does not have standing to present such
a cl ai mbecause she has not alleged that she was refused enpl oynent
by Villanova on any of the bases outlined in 8 955(a) of the PHRA
Second, the Defendant contends that it is not clear fromthe record
of this case whether the Plaintiff ever filed a conplaint with the
Pennsyl vania Human Rel ations Conm ssion (“PHRC') regarding her
al | egati ons agai nst Hoover and Villanova. The Defendant asserts
that such failure by the Plaintiff would constitute a procedural
barrier to her now presenting a claimin this action under the
PHRA. Third, and finally, the Defendant clains that the Plaintiff

has failed to establish any retaliatory action by Villanova subj ect

- 12 -



to her signing the Release and Settlenment Agreenent in June of
1994. Because the Court finds that the Plaintiff has failed to
establish that she filed her claimwth the PHRC, her clai munder
the PHRA is barred and the Court need not consider the Defendant’s

ot her argunents.

1. Filing

To bring suit under the PHRA, a plaintiff nust first
have filed an administrative conplaint with the PHRC within 180
days of the all eged act of discrimnation. 43 Pa.S. 88 959(a), 962.
If aplaintiff failstofile atinely conplaint wwth the PHRC, then
he or she is precluded fromjudicial renedies under the PHRA. The
Pennsyl vani a courts have strictly interpreted this requirenment, and
have repeatedly held that "persons with clains that are cogni zabl e
under the Human Relations Act nust avail thenselves of the
adm nistrative process of the Comm ssion or be barred from the
judicial renmedies authorized in Section 12(c) of the Act." Wodson

v. Scott Paper Co., 109 F.3d 913, 925 (3d Cir.1997) (citing Vincent

v. Fuller Co., 532 Pa. 547, 616 A 2d 969, 974 (1992); FEye v.

Central Transp. Inc., 487 Pa. 137, 409 A 2d 2 (1979); day V.

Advanced Conputer Applications, Inc., 522 Pa. 86, 559 A 2d 917

(1989); Richardson v. Mller, 446 F.2d 1247, 1248 (3d Cr. 1971)

("Since plaintiff failed to file a charge with the respective
Commissions within the appropriate tinme periods, he is now

forecl osed from pursuing the renedies provided by the Acts.")).

- 13 -



In Whodson, the Third Crcuit held that a claimant’s
failure to file a verified conplaint with the PHRC precluded a
conpl ai nant from asserting a claim under the PHRA in subsequent
litigation. Wodson, 109 F.3d at 925. The Court explained the
rational e behind such strict conpliance to the admnistrative
procedures of the PHRA:

As the Pennsylvania Suprene Court has expl ai ned, the
Pennsyl vani a | egi sl ature, recogni zi ng the "invi di ousness
and t he pervasi veness of the practice of discrimnation,”
created with the PHRA "a procedure and an agency
speci al | y desi gned and equi pped to attack this persisting
problem and to provide relief to citizens who have been
unjustly injured thereby.”
Wodson, 109 F.3d at 925 (quoting Fye, 409 A 2d at 4). Strictly
interpreting the filing requirenent of the PHRA allows the PHRCto
use its specialized expertise to attenpt to resolve discrimnation
clains without the parties resorting to court. Wodson, 109 F. 3d
at 925.

In this case, no evidence is before the Court regarding
an admnistrative filing with the PHRC In her response to
Def endant’s notion, Nowosad clains that when she filed her
conplaint with the EEOCC, she nade a “dual filing” wth the PHRC
effectively nmaking a conplaint wth that agency regarding
violations of the Pennsylvania law as well. Al t hough al

reasonabl e i nferences nust be made in the |ight nost favorable to

the Plaintiff, see Big Apple, 974 F.2d at 1363, a party opposing

sumary judgnent nust do nore than rest upon nere allegations,



general denials, or vague statenments, see Trap Rock Indus., 982

F.2d at 890. Thus, the Court finds that the Plaintiff has failed
to establish that she filed a claim wth the PHRC alleging
violation of her rights under the PHRA Accordi ngly, her claim

under the PHRA i s dism ssed.

C. Breach of Contract

The Plaintiff asserts a claimfor breach of contract and
al | eges that the Defendant engaged in activity, which was a breach
of the June 22, 1994 Settl enent Agreenent entered i nto between the
parties. Nowosad asserts that Villanova breached its prom se not
to retaliate against her for having filed a conplaint for sexual
harassnment agai nst Villanova and Hoover.

In order to prove a breach of contract under Pennsyl vani a
law, a plaintiff nmust show (1) the existence of a valid and
bi nding contract to which the plaintiff and defendants were
parties; (2) the contract’s essential ternms; (3) that plaintiff
conplied with the contract’s terns; (4) that the defendant breached
a duty inposed by the contract; and (5) damages resulting fromthe

breach. See @Gundlach v. Reinstein, 924 F. Supp. 684, 688 (E.D. Pa.

1996) (listing elenents required in breach of contract case between

university and student), aff’'d wthout op., 114 F. 3d 1172 (3d G r.

1997) .
In its notion, the Defendant raises two argunents.

First, the Defendant repeats its argunents regarding Plaintiff’s

- 15 -



Title VII claim which this Court has already addressed. Second,
the Defendant contends that no evidence exists regarding any
violation of the negotiated Settlenent Agreenent. Mor e
specifically, the Defendant clains that the Plaintiff cannot pursue
her breach of contract action because the voice mail issue was not
specifically addressed in the Settl enent Agreenent. This argunent
goes essentially to the fourth factor of a prima facie case for
breach of contract. The Defendant does not contest that the other
el ements are satisfied. Thus, the Court now considers whether a
genui ne issue of fact exists regarding the Defendant’s alleged

breach of a duty inposed by the Agreenent.

1. Breach a Duty

The only portion of the Agreement, which the Plaintiff
mai nt ai ns has been breached i s paragraph 3, subparagraph (v) which
contains non-retaliation |anguage. Paragraph 3 does not address
the voice mail system issue. Nonet hel ess, Villanova is not
relieved of its obligation not to retaliate sinply because the
al l eged neans of retaliation was not specified in the Agreenent.
It is not necessary that the Agreenent prohibit the specific neans,
whi ch Villanova m ght enploy as retaliation. Rather, the essenti al
i ssue i s whether Villanova retaliated agai nst Nowosad regar dl ess of
the neans it allegedly enployed. The Court has al ready stated that
sufficient evidence exists regarding Villanova' s alleged

retaliation agai nst Nowdsad for filing a sexual harassnent claim

- 16 -



against it. Thus, because the Court finds that a genui ne issue of
fact exists regarding Defendant’s alleged breach of contract,

Plaintiff's breach of contract claimis not dism ssed.

D. Intentional Infliction of Enptional Distress

The Plaintiff asserts a claimfor intentional infliction
of enotional distress. The Pennsylvania courts recogni ze the tort

of intentional infliction of enotional distress. See Kazatsky v.

Ki ng David Menorial Park, Inc., 515 Pa. 183, 190, 527 A 2d 988, 991

(1987). However, to state a cogni zable claimthe conduct all eged
“must be so outrageous in character, and so extrene in degree, as
to go beyond all possible bounds of decency, and to be regarded as

atrocious, and utterly intolerable in acivilized society.” Cox v.

Keystone Carbon Co., 861 F.2d 390, 395 (3d Cir. 1988). In the
enpl oynment context, it is extrenely rare that ordinary sexual
harassnment will rise to the level of outrageousness required by

Pennsylvania law. 1d. The Third Grcuit also noted that:

[Als a general rule, sexual harassnent al one does
not rise to the | evel of outrageousness necessary
to make out a cause of action for intentional
infliction of enotional distress. As we noted

in Cox, 861 F.2d at 395-96, “the only instances
in which courts applying Pennsyl vani a | aw have
found conduct outrageous in the enploynment context
is where an enpl oyer engaged in both sexual
harassnment and other retaliatory behavior

agai nst an enpl oyee.” See, e.qg., Bowersox v. P.H
datfelter Co., 677 F. Supp. 307, 311 (MD. Pa.
1988). The extra factor that is generally
required is retaliation for turning down sexua
proposi tions.




Andrews v. City of Phila., 895 F.2d 1469, 1486-87 (3d Cr. 1990);

see also Kinally v. Bell of Pa., 748 F. Supp. 1136, 1144-45 (E. D

Pa. 1990); Stilley v. University of Pittsburgh, 968 F. Supp. 252,

260 (WD. Pa. 1996).

The Defendant raises essentially two argunents: (1) that
Plaintiff has failed to produce conpetent nedical evidence in
support of her <claim and (2) that the record denonstrates
Villanova' s conduct was not sufficiently outrageous in character
and so extrene in degree so as to go beyond all possi bl e bounds of
decency. Because the Court finds Defendant’s first argunent

persuasive, it need not consider its other argunent.

1. Medical Evidence

Wth regard to plaintiff's claim for intentional
infliction of enotional distress, even assum ng Nowossad could
denonstrate the outrageousness of Defendant’s conduct, her claim
nevertheless fails. The Pennsylvania Suprene Court, while not
specifically adopting this tort, has set forth the m ninumel enents
that would be necessary to establish a claim of intentional
infliction of enotional distress. Those elenents include the fact
of enotional distress which "must be supported by conpetent

medi cal evidence." MMahon v. Westtown East Goshen Police Dep't.,

Gv.A No.98-3919, 1999 W 236565, *5 (E.D. Pa. Apr. 22, 1999)



(Yohn, J.) (citing Kazatsky v. King David Menorial Park, Inc., 515
Pa. 183, 527 A . 2d 988, 995 (Pa.1987)). Plaintiff has offered no
such nedi cal evidence, and therefore, cannot defeat Defendant's

nmotion for summary judgnent. See Silver v. Mendel, 894 F.2d 598,

607 n. 19 (3d Cr. 1990) (quoting Wllianms v. Quzzardi, 875 F.2d

46, 51 (3d Cr. 1989)) (surviving sumrary judgnent, requires that
plaintiff "present 'conpetent nedical evidence of causation and
severity' of [her] enotional distress").

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY G NOWOSAD : CIVIL ACTI ON
V.
VI LLANOVA UNI VERSI TY NO. 97-5881
ORDER

AND NOW this 19t h day of May, 1999, upon
consi deration of Defendant’s Mtion for Summary Judgnment pursuant
to Rule 56 of the Federal Rules of Cvil Procedure (Docket No. 17)
and Plaintiff's response thereto (Docket No. 18), IT IS HEREBY
ORDERED t hat the Defendant’s Mdtion is GRANTED in part and DEN ED
in part.

| T 1S FURTHER ORDERED t hat :

(1) Count One of Plaintiff's Conplaint (Title VIl claimnm
is NOT DI SM SSED;

(2) Count Two of Plaintiff’s Conplaint (PHRA claim is
DI SM SSED;

(3) Count Three of Plaintiff’s Conplaint (Breach of

Contract claim is NOTI D SM SSED; and



(4) Count Four of Plaintiff’s Conplaint (Intentional

Infliction of Enotional Distress clain) is DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



