IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
MATTHEW MORTI MER : NO 97-293-01

MEMORANDUM AND ORDER

HUTTON, J. May 17, 1999

Presently before the Court is Defendant’s Mdtion in
Limne (Docket No. 43) and the Governnent’s Response. For the

reasons stated below, the Defendant’s notion is DEN ED

. BACKGROUND

The Def endant, Matthew Mortiner, was arrested on January
10, 1997, and charged with knowi ng and intentional possession of
two firearns. The Defendant was convicted by a jury on August 20,
1997. The Def endant appeal ed his conviction, claimng error by the
trial court in allowng police officers to testify about his
signature on property receipts for weapons recovered in the arrest.
On Novenber 30, 1998, a new trial was granted for wunrelated
reasons. On Decenber 24, 1998, this case was reassigned to this
Court fromthe cal endar of the Honorable Charles R Winer.

Trial is scheduled in this case for May 17, 1999. The
Def endant has been charged in a one count indictnment wth

violations of 18 United States Code 88 922(g)(1l) (Felon in



Possession of a Firearm. On May 12, 1999, the Defendant filed the
instant notion in limne seeking to preclude testinony regarding
property receipts for weapons recovered. On May 14, 1999, the

Governnent responded to the Defendant’s notion.

1. DI SCUSSI ON

A. Def endant’s Mbti on

On appeal , the Defendant rai sed several issues including
that his signature on the property recei pt constituted an adm ssi on
whi ch shoul d not be introduced i nto evi dence because he had not yet
received Mranda warnings. At the request of the panel during the
appel l ate argument, the Governnment and the defense agreed to
stipulate that the Defendant’s signature on the property receipt
woul d be redacted and that no testinony woul d be offered regarding
t he signature. Nonet hel ess, the Defendant contends that the
Government will seek to elicit testinony that property receipts
were issued for weapons recovered in this case.

In this notion, the Defendant seeks to bar any testinony
regardi ng property receipts. The Defendant argues that even t hough
the Defendant’s signature wll be redacted from these receipts,
allowing testinony of their existence will result in the inference
that the Defendant owned the itens displayed. Such an inference,
t he Def endant contends, will totally contradict the purpose of the
agreenent reached between opposing counsel to avoid the hearsay

inplications which result fromeliciting testinony about property
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recei pts. The Defendant also clains that the probative val ue of
such evidence would be substantially outweighed by the extrene
prej udi ce of disclosing the receipts and their hearsay i nplications

to the jury.

B. Analysis
1. Hearsay

Hearsay is a statenent, other than one nmade by the
declarant while testifying at the trial or hearing, offered in
evi dence to prove the truth of the matter asserted. Fed. R Evid.

801(c); United States v. Reynolds, 715 F.2d 99, 101 (3d Grr.

1983). A "statenent” can be either a witten or oral assertion or
any nonverbal conduct intended as an assertion. Fed. R Evid.
801(a). Wether docunents are hearsay is an issue of law.  See
Reynol ds, 715 F.2d at 101-05.

In the present matter, the property receipts are not
being offered to prove the truth of the matter asserted, but rather
to establish chain of custody. The property receipts do not
constitute hearsay as the Governnent intends to call police
officers who will testify as conpetent eyew tnesses regarding the
Def endant’ s possessi on of the guns. The two cases relied on by the

Def endant, Mtchell v. Hoke, 745 F. Supp 874 (E.D. N Y. 1990),

aff'd, 930 F.2d 1 (1991) and United States v. Sallins, 993 F. 2d 344

(3d Cir. 1993) are distinguishable fromthis case.



In Hoke, an officer testified to an out of court

declarant’s identification in a |ine-up. Hoke, 745 F. Supp. at
875. In Sallins, the Court held that a CAD report was i nadm ssi bl e
hear say because the governnent’s purpose in admtting the report
was to establish the identity of the defendant, i.e., to prove the
truth of the matter asserted. Sallins, 993 F.2d at 347. In this
case, however, the Governnent is not offering the property receipts
to prove that the Defendant possessed the guns; the Governnent
infornms the Court that eyewi tnesses are prepared to testify to that
directly. Rat her, the property receipts are to be wused to
establish chain of custody.

Moreover, even if the property receipts were introduced
to prove that the Defendant possessed t he weapons recovered inthis
case, the signature on the property receipts is not hearsay, and
notw t hstanding an Agreenent with the Governnent, is adm ssible
against M. Mrtiner. |If the Defendant signed property receipts
for weapons recovered in his arrest, they are adm ssibl e agai nst
hi m as adm ssions by party opponent. Fed. R Evid. 801(d)(2)(A);

see United States v. Mdory, 968 F.2d 309, 335 n.17 (3d Gr. 1992)

(“I'f the evidence establishes that [defendant] is the author of the
exhi bits, they are adm ssi bl e agai nst hi mas adm ssions by a party

opponent under Rule 801(d)(2)(A)"). See also United States v.

Mortinmer, 161 F.3d 240, 241 (3d Cir. 1998) (Noonan, J.) (stating

that “Mortinmer’s appeal would be without nerit except for ... the



judge’ s absence from the bench”). Thus, no inproper “hearsay
inplications” may arise by allowi ng testinony frompolice officers
regarding the existence of property receipts for the firearns

recovered in this case.

2. Rel evance
Under Federal Rule of Evidence 401, “‘rel evant evi dence’
nmeans evi dence having any tendency to make the existence of any
fact that is of consequence to the determ nati on of the action nore
probabl e or | ess probable than it would be w thout the evidence.”
“*The standard of rel evance established by [ Rul e 401] is not high,’

Carter v. Hewitt, 617 F.2d 961, 966 (3d Cr. 1980), and once the

threshold of logical relevancy is satisfied the matter is largely

within the discretion of the trial court, see Hanling v. United

States, 418 U. S. 87, 124-25, 94 S. C. 2887, 2911, 41 L.Ed.2d 590

(1974).” United States v. Steele, 685 F.2d 793, 808 (3d Cr.),

cert. denied, Mothon v. United States, 459 U S. 908 (1982).

Under Federal Rule of Evidence 403, relevant “evidence
may be excluded if its probative value is substantially outweighed
by the danger of wunfair prejudice, confusion of the issues, or
m sl eading the jury.” “Rule 403 does not act to exclude any
evi dence that may be prejudicial, but only evidence the prejudice
fromwhi ch substantively outwei ghs its probative value. Prejudice
within the nmeaning of Rule 403 involves identifying a specia

damage which the law finds inpermssible.” Charles E. Wagner
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Federal Rules of Evidence Case Law Commentary, 145 (1996-97)

(footnotes omtted). For the reasons stated above, the Court finds
that the property receipts are highly probative to establishing
chain of custody of the two guns in this case. Thus, any
prejudicial effect is substantially outweighed by the probative
val ue of the evidence.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL ACTI ON
V. :
MATTHEW MORTI MER : NO. 97-293-01
ORDER
AND NOW this 17t h day of My, 1999, upon

consi deration of Defendant’s Mdtion in Limne (Docket No. 43) and
the Government’'s Response, |IT |IS HEREBY ORDERED that the

Def endant’s Motion is DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



