IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OBEI RO GALVI S © CIVIL ACTI ON
vs. © NO. 97-8111
HGO SERVI CES

VEMORANDUM AND ORDER

JOYNER, J. May , 1999

Def endant noves for dism ssal of the Plaintiff’s Amended
Conplaint or, in the alternative, for summary judgnment in its
favor on all counts. For the reasons which follow Defendant’s
notion shall be granted.

Fact ual Backagr ound

The plaintiff, Obeiro Galvis, is a fifty-four (54) year old,
Col unbi an native and naturalized citizen who has resided in the
United States since 1980. From 1990 until his termnation on
August 16, 1997, M. @Glvis, who is also an Evangelical Bapti st,
was enpl oyed as a housekeeper by HGO Services. (Pl's Am Conpl.
1s15-18, 21, 24). Plaintiff contends that while the defendant
gave insubordination as its reason for his termnation, in
reality he was term nated because of his age, his religion and
his national origin. Plaintiff seeks an award of back pay, front
pay, interest and benefits under the Age D scrimnation in
Enpl oynment Act, 29 U S.C. 8621, et. seq., Title VII of the Gvil
Ri ghts Act of 1964, 42 U.S.C. 82000e, et. seq. and the

Pennsyl vani a Human Rel ations Act, 43 P.S. 8951, et. seq.



By this notion, Defendant submts that Plaintiff’'s anmended
conpl ai nt should be dism ssed for failure to state a claim
against it upon which relief nmay be granted or, alternatively
that it is entitled to the entry of judgnent in its favor as a
matter of |aw because Plaintiff failed to exhaust his
adm ni strative renedi es under the ADEA, Title VIl and the PHRA

St andards Governing Motions Under Rules 12(b)(6) and 56

In reviewing a notion to dismss for failure to state a
cl ai mupon which relief can be granted under Fed.R G v.P.
12(b)(6), the Court nust accept as true the facts alleged in the
conpl aint and all reasonable inferences that can be drawn after
construing themin the light nost favorable to the non-novant.

Pearson v. MIller, 988 F. Supp. 848, 852 (MD. Pa. 1997)(citing

Jordan v. Fox, Rothschild, OBrien, and Frankel, Inc., 20 F.3d

1250, 1261 (3d Cir. 1994)). Dismssal is limted to those
instances where it is certain that no relief could be granted

under any set of facts that could be proved. Al exander v.

Wi t man, 114 F.3d 1392, 1398 (3d Cir. 1997).

Under Fed. R G v.P. 12(b), “[i]f, on a notion asserting the
def ense nunbered (6) to dismss for failure of the pleading to
state a clai mupon which relief can be granted, matters outside
t he pleading are presented to and not excluded by the court, the
notion shall be treated as one for summary judgnent and di sposed
of as provided in Rule 56, and all parties shall be given
reasonabl e opportunity to present all material nade pertinent to

such a notion by Rule 56.” 1In general on a notion to dismss, a
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Court may not consider materials outside the pleadings and the

briefs wthout converting a notion to dismss into a notion for

summary judgnment. Wbods Corporate Associates v. Signet Star

Hol di ngs, Inc., 910 F. Supp. 1019, 1032 (D.N.J. 1995); Gurfein v.

Sovereign G oup, 826 F.Supp. 890, 898 (E.D.Pa. 1993). Once

converted into a notion for summary judgnent, the notion nust be
eval uat ed under the summary judgnent standards and thus, the
court nust construe the facts and inferences in the Iight nost
favorable to the non-noving party, granting judgnent only where
t he noving party establishes that there is no genuine issue of
material fact and that it is entitled to a judgnent as a matter

of law. Anmboy National Bank v. Generali-US. Branch, 930 F. Supp.

1053, 1056 (D.N.J. 1996); Fed.R GCv.P. 56(c). Once the noving
party has carried its burden under Rule 56, its opponent nust do
nore than sinply show that there is sone netaphysical doubt as to
the material facts in question but nust conme forward with
specific facts to show that there is a genuine issue of materi al

fact for trial. 1d., citing Matsushita Electric Industrial Co.,

Ltd. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89

L. Ed. 2d 538 (1986). See Al so: Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).

Di scussi on

It is well-settled that as a condition precedent to filing
suit under the ADEA and Title VII, a plaintiff nust first file
charges with the Equal Enpl oynent Qpportunity Comm ssion (“EECC’)

within 180 days of the alleged discrimnatory act. Charles v.
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Hess Q1 Virgin Islands Corp., 24 F.Supp.2d 484, 486 (D. V. I

1997) citing Robinson v. Dalton, 107 F.3d 1018, 1020-1021 (3rd

Cir. 1997); 29 U S.C. 8626(d), 28 U S.C. 82000e-5(e). Likew se,
a pre-condition to filing suit under the PHRA is the filing of a
charge of discrimnation with the PHRC or one of its |oca

counterparts wthin 180 days. Wodson v. Scott Paper Co., 109

F.3d 913, 925 (3rd Gr. 1997); Vincent v. Fuller, 532 Pa. 547,
557, 616 A.2d 969, 974 (1992); 43 P.S. 88959(h), 962(c). A
charge may be anended to cure technical defects or om ssions, or
to clarify and anplify allegations nade therein. 29 CF. R
§1601. 12(b).

In this case', it appears that in August, 1996, plaintiff
filed a charge of discrimnation against HZO with the
Phi | adel phia Conm ssion on Human Rel ations (“PCHR’) all eging that
he was being harassed and insulted by HGEO Assi stant Manager Luis
Padilla, that Padilla had called hima “denon” and a “crazy
pastor” and accused himof stealing and that he was being treated
differently than his non-hispanic, non-evangelist co-workers in
that only he had been reprimanded for | ateness. This charge was
settled on Septenber 30, 1996 when Defendant agreed to give
Plaintiff a supply roomkey and provide himw th an Hi spanic

interpreter when needed. In so settling that charge, M. @Gl vis

! Inasnmuch as both parties have annexed additi onal

evidentiary material and affidavits to the notion and response
and Plaintiff does not oppose Defendant’s request that this
notion be treated as one for sunmary judgnent, we shall, for
pur poses of Rule 12(b), convert this notion from one seeking
di sm ssal to one seeking summary judgnent.
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agreed to forego his right to institute suit against HGO for any
clains “arising out of the specific set of facts and
ci rcunst ances which fornmed the basis of these cases.” (sic)
(Exhibits “B” and “C’ to Defendant’s Mdtion to Dismss).

Sone six nmonths later, M. Glvis filed a second
di scrimnation charge with the PCHR in which he alleged that HGO
was di scrimnating against himon the basis of his national
origin in giving hima five-day suspension and warni ng for
defam ng and verbally attacking a co-worker, and in not supplying
himw th the proper supply roomkey. The plaintiff further
averred that the defendant was retaliating against himfor filing
his earlier charge of discrimnation. (Exhibit “D" to
Def endant’s Motion to Dismss). On June 12, 1997, the PCHR
closed its file on this claim having found that the charge was
not substantiated. The EEOC adopted the PCHR s findings and al so
closed its file on this charge on Septenber 30, 1997.

Since that tinme, M. Glvis has not filed any further
di scrimnation charges or clains with either the EECC, the PCHR
or the PHRC, despite having been term nated on August 16, 1997.
(Exhibits “E’" and “F’ to Defendant’s Mdtion to Dism ss). Thus,
whil e he does not deny that he has failed to exhaust his
adm ni strative renedi es, he now asks this Court to waive or
equitably toll the limtations period. In support of this
request, Plaintiff has attached his affidavit averring that he
tried but was denied the opportunity to file a third conpl ai nt

with the Human Rel ati ons Commi ssion and to expand the scope of
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the EECC s investigation into his second conpl ai nt.

It is nowsettled lawin this circuit that equitable tolling
of a statute of limtations may be appropriate where: (1) the
def endant has actively msled the plaintiff respecting the
plaintiff’s cause of action; (2) the plaintiff in sone
extraordi nary way has been prevented fromasserting his or her
rights; or (3) the plaintiff has tinely asserted his or her

rights mstakenly in the wong forum Robinson v. Dalton, supra,

at 1022; Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d

1380, 1387, 1392 (3rd Gr. 1994). Should these el enents be
shown, the equitable tolling doctrine tolls the initial running
of the statutory period until the plaintiff knows, or should
reasonably be expected to know, the conceal ed facts supporting
t he cause of action. Gshiver, at 1392.

Additionally, once a discrimnation charge has been fil ed,
the scope of a judicial conplaint is not limted to the four

corners of the admnistrative charge. Doe v. Kohn, Nast & G af,

866 F. Supp. 190, 195 (E.D.Pa. 1994). The paraneters of a
subsequent private action in the courts is defined by the scope
of the investigation which can reasonably be expected to grow out

of the charge of discrimnation. H cks v. Abt Associates, Inc.,

572 F.2d 960, 965 (3rd Gr. 1978); GOstapowi cz v. Johnson Bronze

Co., 541 F.2d 394, 398-399 (3rd Cr. 1976). Under these
ci rcunstances, the |legal analysis turns on whether there is a
cl ose nexus between the facts supporting each clai mor whether

addi ti onal charges nmade in the judicial conplaint may fairly be
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consi dered expl anations of the original charge or growi ng out of

it. Bailey v. Storlazzi, A. 2d , 1999 W. 254692 at *7

(Pa. Super. April 28, 1999).

In his affidavit, M. Galvis attests that he followed the
same procedure in filing his first and second conplaints with the
Phi | adel phi a Comm ssion on Human Relations in that he net wth a
Spani sh speaki ng receptioni st and a PCHR casewor ker or attorney
who di d not speak Spanish. The receptionist translated the
caseworker’s questions to plaintiff and plaintiff’'s responses and
t he caseworker/attorney prepared the conplaints. The conplaints
were then presented to M. Glvis and he signed them al beit
W t hout having themread to himin Spanish. He did not conplete
t he cover sheet or check the boxes indicating the type of
discrimnation he was claimng as this was done by the
casewor ker/attorney who prepared the conplaints. ? Plaintiff
states that he did not neet with anyone regarding his first
conplaint until the settlenment conference and that he was not
contacted by anyone regarding his second conpl ai nt.

Follow ng his termnation in August, 1997, M. Galvis went
to the PCHR to file a third conplaint against HG and net with
t he sanme Spani sh speaki ng receptioni st who had translated for him
previously. Plaintiff avers that this tine the receptionist told

himthat there was nothing the Comm ssion could do for him

2 The first conplaint charges discrinination based upon

plaintiff’s national origin and religion. The second conpl ai nt
charges discrimnation on the basis of plaintiff’s national
origin and in retaliation for his previous conpl aint.
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because they were sending the case to the EEOC. The recepti oni st
further advised M. Galvis that he should get a | awyer and go the
EEOC to pursue his discrimnation clains. Plaintiff avers that
he tried to get a | awer but could not afford to retain one. He
did, however, find a |l awer who agreed to wite a letter on his
behal f to the EEOC for $200 and that he took this letter to the
EEOC and tried to communi cate the grounds for his second
conpl ai nt, but no one there spoke Spani sh.

M. Glvis' affidavit is refuted by the record evidence
produced by the defendant here. Indeed, it is apparent fromthe
files of both the EECC and the PCHR which are attached to the
defendant’s notion, that the plaintiff understood the terns and
conditions of the settlenent of his first charge, that he
participated in the PCHR s investigation of his second charge and
that he met wth PCHR Conpliance Investigator Denise Kirkland and
an interpreter on June 5, 1997. At that time, M. Kirkland' s
proposed recommendati on of “Charge Not Substantiated” was
reviewed in detail with M. Galvis and, according to M.

Ki rkl and’ s docunentation, M. Galvis agreed that his charge was
not discrimnation. M. Glvis was then advised verbally and in
witing as to what his options for review and/ or appeal were and
told that if he wshed to pursue further |egal action, he should
contact an attorney. The PCHR and EEOC files do not contain
copies of any letters froman attorney witten on behalf of the
plaintiff and there is no evidence that M. Glvis sought to

anmend his second conplaint before the EEOC to include a claim
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that his termnation resulted fromnational origin, age and
religious discrimnation.

Furthernmore, M. Galvis does not aver and does not produce
any evidence upon which this Court could find that there is a
cl ose nexus between the facts supporting his second
di scrimnation claimbased upon national origin and retaliation
or that the additional charges made in the judicial conplaint
(alleging religious, national origin and age di scrim nation)
could fairly be considered explanations of or outgrowths of the
original charges. W therefore cannot find any grounds which
woul d justify holding that the exhaustion requirenents which are
pre-requisite to filing this action should be deened wai ved by
virtue of plaintiff’'s having filed a previous discrimnation
charge.?®

Li kew se, we cannot find that the requirenents for equitable
tolling of the limtations period have been satisfied here.
| ndeed, plaintiff does not claimthat HGO m sled himor that he
filed this action in the wong forum He would therefore only be
entitled to equitable tolling if he can show that he was
prevented in sone extraordinary way by a Human Rel ati ons or EEO
Conmi ssi on counsel or fromasserting his rights.

On this issue, we are guided by the Third Crcuit’s decision

® Plaintiff also does not deny that he received the June

12, 1997 letter notice fromthe PCHR that it had dism ssed this
second discrimnation charge as unsubstantiated and that unless
he requested EECC review of this action, the EEOCC woul d adopt the
findings and take the sanme action as the PCHR had in his case.
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in Robinson v. Dalton, supra. In that case, Robinson, a forner

enpl oyee of the Navy shipyard brought suit under Title VII
alleging that he was fired in retaliation for having filed three
previ ous charges of racial discrimnation with the EECC. The
Navy noved to dismss or for summary judgnent asserting that
Robi nson had failed to exhaust his adm nistrative renedies. 1In
def ense of that notion, Robinson alleged only that he contacted
an EEO counsel or by tel ephone within the required tinme frane for
filing a charge and was advised that in [ight of his pending
conplaints he did not have to file an additional conplaint for
retaliatory discharge. Accepting as true Robinson’s version of
t he events and di sregarding the EEOCC records offered by the Navy
whi ch showed that plaintiff appeared for his initial counseling
session six nmonths after he was discharged, the Third Crcuit
hel d that “one phone conversation with an EEO counsel or does not
rise to the level of being prevented in an extraordi nary way by
the EECC from asserting his rights. Nor, using the |Ianguage of
t he EECC regul ati on, was he prevented by circunstances beyond his
control fromtinely submtting the matter.” Robinson, 107 F.3d
at 1023. The Robi nson Court reasoned further:
“Robi nson was not inexperienced in the procedures required
to maintain a discrimnation conplaint, having already filed
three such conplaints....(citations omtted) Hs failure to
confirmthe advice allegedly received on the tel ephone by
written conmuni cation or even by another tel ephone
comruni cati on shows an absence of the due diligence which
the Suprenme Court has regarded as a condition for equitable
tolling...Furthernore, should a plaintiff in Robinson’s
position be able to circunmvent exhaustion requirenents by

sinply asserting he was given erroneous tel ephone advice
from an agency enpl oyee, equitable tolling would be
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converted froma renedy available only sparingly and in

extraordinary situations into one that can be readily

i nvoked by those who have m ssed carefully drawn deadli nes.

We cannot extend the doctrine that far. Thus we agree with

the district court that Robinson had not net his burden of

showi ng that an EEO counselor had msled himinto failing to
foll ow the proper procedures.”
107 F.3d at 1023-1024.

Appl yi ng the Robinson rationale to the case at hand and
accepting the plaintiff’s avernents as true in disregard of the
contents of the PCHR and EECC fil es annexed to Defendant’s
notion, we find that |ike Robinson, M. @Glvis was not
i nexperienced in the procedures for filing admnistrative
di scrimnation charges having previously filed two of them
Al t hough he alleges that he told the PCHR s Spani sh-speaki ng
receptioni st that HGO had continued to discrimnate agai nst him
and had now term nated himfor the reasons they had di scussed
before and “that there were nunerous discrimnatory practices
i nvolved in ny Second Conplaint and that they should

”

i nvestigate,” he does not allege and there is no showi ng that he
attenpted to file a separate, third charge with any agency

all eging that he had been unlawfully term nated because of his
national origin, religion and age. Nor does plaintiff aver or
produce any evidence that he nmade anything other than the one
attenpt to speak or file a conplaint wwth either agency to the
effect that his term nation was based upon age, origin and
religious discrimnation. W therefore find that plaintiff has

failed to show that he was prevented in an extraordi nary way from

pursuing his rights and his adm nistrative renedies. Defendant’s
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notion for sunmmary judgnent is therefore granted.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OBEI RO GALVI S © CIVIL ACTI ON
vs. © NO. 97-8111
HGO SERVI CES

ORDER

AND NOW this day of May, 1999, upon
consi deration of Defendant’s Motion to Dismss Plaintiff’s
Amended Conplaint or in the alternative, for Summary Judgnent and
Plaintiff’s Response thereto, it is hereby ORDERED that the
Motion is GRANTED and Summary Judgnent is entered in favor of

Def endant and against Plaintiff in no anount.

BY THE COURT:

J. CURTIS JOYNER, J.
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