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Def endant .
MEMORANDUM

EDUARDO C. ROBRENO, J. MAY 17, 1999
l. | NTRODUCTI ON

This is a declaratory judgnent action between two
i nsurance conpani es who supply truckers' liability insurance.
Plaintiff, D anond State Insurance Co. (“Di anond”), seeks a
declaration as to its duty to provide a defense and primary
coverage to certain insureds of defendant Ranger |nsurance Co.
(“Ranger”) in an underlying wongful death action. D anond, as
assignee of certain of its insureds' clains, also asserts a bad
faith claimagainst Ranger. In response, Ranger has
countercl ai med agai nst Di anond al so requesting decl aratory
relief, and contending that it did not act in bad faith. Before
the Court are Dianond's and Ranger's cross-notions for summary
judgnment as to the priority of coverage, and Ranger's notion for
partial summary judgnent on the bad faith claim

The Court concludes that Ranger, and not D anond, is
responsi bl e for providing primary coverage and defense of certain

of Ranger's insureds, and that D anond is responsible for



provi di ng excess coverage. The Court also finds that, under the

ci rcunst ances of this case, Ranger did not act in bad faith.

FACTS

The follow ng facts are undi sputed. Di anond and Ranger
are insurance conpanies that sell truckers' liability insurance.
In 1993, Dianond issued a truckers' liability insurance policy to
Kennet h Schuck Trucking, Inc. (“Schuck”) with a policy limt of
$1 million. The policy ran from June 15, 1993 to June 15, 1994.
Al'so in 1993, Ranger issued a truckers' liability insurance
policy to Aetna Freight Lines, Inc. (“Aetna”) with a policy limt
of $1 million. The policy ran fromJuly 1, 1993 to July 1, 1994.

In 1993, Joe Gavalis, Sr. d/b/a Gavalis Trucking
(“Gavalis Trucking”) owned a 1985 Freightliner tractor and a
Great Dane trailer (“truck”), which was operated by Joe Gavali s,
Jr. (“Driver”). On March 15, 1993, Gavalis Trucking, as the
| essor, leased the truck to Schuck, as the |essee, pursuant to a
Transportation Agreenent (“Long Term Lease”). The Long Term
Lease had a termof one year, and was term nable by either party
upon thirty days' notice. The Long Term Lease provi ded that
Gaval i s Trucking coul d sublease the truck to other notor carriers
on behal f of Schuck, and that Schuck woul d be considered the
owner of the truck for subl easing purposes.

On July 14, 1993, pursuant to the Long Term Lease with
Schuck, the Driver for Gavalis Trucking conpleted a delivery from

Gary, Indiana to Akron, Chio. Thereafter, Schuck inforned the



Driver that there was no return load for the Driver at that tine.
The Driver then entered into a single trip sublease (“Trip
Lease”) with Aetna to transport a |load of steel pipes from
Grard, Chio to Easton, Pennsylvania. According to federa

regul ations of the Interstate Cormmerce Commission (“1.C.C. "),
Aetna, as the sublessee, was required to provide placards to the
Driver identifying Aetna as the notor carrier for whomthe Driver
was operating. However, Aetna never issued the requisite

pl acards to the Driver. Nevertheless, and in accordance with the
Trip Lease, the Driver traveled to Grard, Chio where he picked
up the | oad of steel pipes.

The follow ng day, on July 15, 1993, and pursuant to
the Trip Lease, while the Driver drove the truck through
Schuyl ki Il County, Pennsylvania on his way to the destination at
East on, Pennsyl vania, the |oad of steel pipes fell fromthe truck
into an autonmobile driven by Phyllis Adanms (“Adans”), killing
Adans. At the tine of the accident, the truck did not display
the requisite placards identifying Aetna as the responsible notor
carrier. Rather, the truck displayed the identification placards
previously issued by Schuck.

In 1995, the adm nistrator of Adans' estate brought a
wrongful death action in the Court of Common Pl eas, Schuyl kil
County agai nst six defendants, including the Driver, Gavalis

Trucki ng, Schuck, and Aetna.! D anond provided a defense for the

! Al so nanmed as defendants in the wongful death action
were the pipe shipper and the manufacturer of the allegedly
faulty fastening straps, neither of whomare relevant parties to
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Driver, Gavalis Trucking, and Schuck, while Ranger provided a
defense for Aetna. |In February, 1998, the wongful death action
settled for a total of $2.1 million, with $1.1 million attributed
to the Driver, Gavalis Trucking, Schuck, and Aetna. To fund the
settlenment, Di anond and Ranger entered into a Letter Agreenent,
wher eby Di anond agreed to pay $600, 000. 00 and Ranger agreed to
pay $500, 000.00. Both parties reserved their rights to determ ne
whet her Di anond and/ or Ranger had a duty to provide a defense and
primary coverage to the insureds. D anond now demands t hat
Ranger assune sole financial responsibility for providing a
defense and primary coverage to the Driver and Schuck. In
response, Ranger offered to share equally in the defense and
coverage costs for the Driver and Schuck, an offer that D anond
has rejected. Consequently, Ranger filed a counterclaim
demandi ng that Di anond fund the entire settl enent anmount, and
that D anond and Ranger share the defense costs for the Driver
Schuck, and Aet na.

There are, therefore, four principal issues in this
case: (1) are the Driver, Schuck, and Aetna insureds under the
D anond' s and/or Ranger's insurance policies? (2) Is the D anond
policy primary or excess coverage? Correspondingly, is the
Ranger policy primary or excess coverage? (3) Does the primary
i nsurer, whether D anond or Ranger, have a duty to provide a
defense and indemification to its insureds? (4) D d Ranger act

in bad faith in denying full paynent on its insureds' clain?

the instant declaratory judgnent action.
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LEGAL STANDARD

Summary Judgnent.

Summary judgnent is appropriate if the noving party can
“show that there is no genuine issue as to any nmaterial fact and
the noving party is entitled to judgnment as a matter of law.”
Fed. R Cv. P. 56(c). Wen ruling on a notion for summary
judgment, the Court nust view the evidence in the |ight nost

favorable to the non-novant. See Matsushita Elec. Indus. Co. V.

Zenith Radio Corp., 475 U. S. 574, 587, 106 S. C. 1348 (1986).

The Court nust accept the non-novant's version of the facts as
true, and resolve conflicts in the non-novant's favor. See Big

Apple BMN Inc. v. BMWNWof North Anerica, Inc., 974 F.2d 1358,

1363 (3d Cir. 1992), cert. denied, 507 U S 912, 113 S. . 1262
(1993).

The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact.

See Celotex Corp. v. Catrett, 477 U S. 317, 322-23, 106 S. C.

2548 (1986). Once the novant has done so, however, the non-
nmovi ng party cannot rest on its pleadings. See Fed. R Gv. P.
56(e). Rather, the non-novant must then “nmake a show ng
sufficient to establish the existence of every el enent essenti al
to his case, based on the affidavits or by depositions and

adm ssions on file.” Harter v. GAF Corp., 967 F.2d 846, 852 (3d

Cir. 1992); see also Anderson v. Liberty Lobby, Inc., 477 U S.

242, 255, 106 S. . 2505 (1986). Wien there are cross-notions,

each notion nust be considered separately, and each side nust



still establish a | ack of genuine issues of material fact and

that it is entitled to judgnment as a matter of law. See Rains v.

Cascade Indus., Inc., 402 F.2d 241, 245 (3d Cir. 1968); see also

Sterling v. Southeastern Pennsylvania Transp. Auth., 926 F. Supp.

65, 68 (E.D. Pa. 1996) (citing United States v. Hall, 730 F

Supp. 646, 648 (M D. Pa. 1990)); Wight, MIler & Kane, Federa
Practi ce and Procedure: Civil 3d § 2720.

B. Revi ew of | nsurance Contracts Under Pennsyl vania and
Ghio Law. ?

Under Pennsylvania law, it is the province of the court

to interpret contracts of insurance. See N agara Fire Ins. Co.

v. Pepicelli, Pepicelli, Watts and Youngs, P.C., 821 F.2d 216,

219 (3d Gr. 1987). The primary consideration in interpreting an
i nsurance contract is “to ascertain the intent of the parties as
mani fested by the | anguage of the witten instrunment.” Standard

Venetian Blind Co. v. Anerican Enpire Ins. Co., 469 A 2d 563, 566

(Pa. 1983). 1In doing so, “an insurance policy nust be read as a

The parties agree that Pennsylvania | aw applies to the
i nsurance contract issues in this case because: (1) the Long Term
Lease between Schuck and Gavalis Trucking is a Pennsyl vani a
contract; (2) the insurance policy issued by D anobnd to Schuck is
a Pennsyl vania contract; and (3) the accident occurred in
Pennsyl vania, with the injured party being a citizen of
Pennsyl vani a. However, Ranger also asserts that this Court
shoul d gi ve due weight to Chio | aw where Pennsyl vania | aw has no
contrary authority because: (1) the Trip Lease executed by Aetna
is an Ohio contract; (2) the insurance policy issued by Ranger to
Aetna is an Ghio contract; and (3) the | oading of the pipes onto
t he truck occurred in Chio.

The parties also agree that Pennsylvania | aw applies to
the bad faith issues, and have accordi ngly based their argunents
on the Pennsylvania bad faith statute and Pennsyl vani a case | aw.
Therefore, the Court concludes that it will apply Pennsyl vani a
law to both the insurance contract and bad faith i ssues, but wll
gi ve due consideration to Chio | aw, as needed.
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whol e [by the court] and construed according to the plain nmeaning

of its terns.” C.H Heist Caribe Corp. v. Anmerican Hone

Assurance Co., 640 F.2d 479, 481 (3d Cir. 1981); see al so Koval

v. Liberty Mut. Ins. Co., 531 A 2d 487, 489 (Pa. Super. 1987)

(“[The court] nust construe a contract of insurance as a whole
and not in discrete units.”). Were a provision of a contract of
i nsurance i s anbi guous, the provision nust be construed in favor
of the insured, and against the insurer, the drafter of the

contract. See Standard Venetian Blind Co., 469 A 2d at 566.

However, “a court should read policy provisions to avoid
anbiguities, if possible, and not torture the | anguage to create

them” St. Paul Fire & Marine Ins. Co. v. United States Fire

Ins. Co., 655 F.2d 521, 524 (3d Gir. 1981).
An insurer's duty to defend an insured arises “whenever
the conplaint filed by the injured party may potentially cone

within the policy's coverage.” Pacific Indem Co. v. Linn, 766

F.2d 754, 760 (3d G r. 1985). The duty to defend is triggered
even if the conplaint asserting clains against the insured is

groundl ess, false, or fraudulent. See Anerican States Ins. Co.

v. State Auto Ins. Co., 721 A 2d 56, 59 (Pa. Super. 1998) (citing
Gedeon v. State Farm Mut. Auto. Ins. Co., 188 A 2d 320, 321 (Pa.

1963)). In determ ning whether the conplaint asserts a claim
agai nst the insured to which the policy potentially applies, the
factual allegations of the conplaint are controlling. See id. at

760; Hunphrey's v. Niagara Fire Ins. Co., 590 A 2d 1267, 1271

(Pa. Super. 1991), appeal denied, 598 A 2d 994 (Pa. 1991). |If




the factual allegations of the conplaint, taken as true and
construed liberally, state a claimto which the policy
potentially applies, the insurer nust defend, unless and until it
can narrow the claimto a recovery that the policy does not

cover. See Cadwall ader v. New Ansterdam Cas. Co., 152 A 2d 484,

488 (Pa. 1959); Biborosch v. Transanerica Ins. Co., 603 A 2d

1050, 1052 (Pa. Super. 1992), appeal denied, 615 A 2d 1310 (Pa.

1992). To determ ne whether a claimmy potentially come within
the coverage of a policy, the court nust ascertain the scope of
t he i nsurance coverage, and then analyze the allegations in the

conplaint. See Britanto Underwiters, Inc. v. Gzeskiew cz, 639

A . 2d 1208, 1210 (Pa. Super. 1994).
On the other hand, the duty to defend is a distinct
obligation separate froman insurer's duty to indemify. See

Erie Ins. Exchange v. Transanerica Ins. Co., 533 A 2d 1363, 1368

(Pa. 1987). The duty to indemify is nore limted than an
insurer's duty to defend, and “arises only when the insured is
determned to be liable for danmages within the coverage of the

policy.” Britanco Underwiters, Inc. v. Logue's Tavern, Inc.,

No. 95-2997, 1995 W. 710570, at *2 (E.D. Pa. Dec. 1, 1995). The
burden is on the insured to establish coverage under an insurance

policy. See Erie Ins. Exchange, 533 A 2d at 1366-67.

ANALYSI S

Wio I's An Insured Under D anond' s and Ranger's
Policies?




To determ ne which party owes a duty to defend and to

provide primary coverage, the Court nust ascertain who is an
i nsured under the parties' respective policies, the scope of the
coverage as to each insured, and whether the factual allegations
wi thin the underlying conplaint potentially fall w thin that
scope. In its analysis, the Court observes that significant
parts of the insurance policies issued by D anond and Ranger are
identical, particularly the Truckers' Coverage Form The
Truckers' Coverage Form defines an insured as foll ows:

SECTION Il - LIABILITY COVERAGE

A COVERAGE

1. VWHO | S AN | NSURED
The follow ng are “insureds”:
a. You for any covered “auto”.
b. Anyone el se while using with your perm ssion
a covered “auto” you own, hire or borrow

C. The owner or anyone el se from whomyou hire
or borrow a covered “auto” that is a
“trailer” while the “trailer” is connected to
anot her covered “auto” that is a power unit,
or if not connect ed:

(1) Is being used exclusively in your
busi ness as a “trucker”; and

(2) |Is being used pursuant to operating
rights granted to you by a public
authority.

d. The owner or anyone el se from whomyou hire
or borrow a covered “auto” that is not a
“trailer” while the covered “auto”:

(1) Is being used exclusively in your
busi ness as a “trucker”; and

(2) |Is being used pursuant to operating
rights granted to you by a public
authority.

e. Anyone liable for the conduct of an "insured”
descri bed above but only to the extent of
that liability.



Pl."s Am Conpl., Ex. A, 8 II1(A(1). Accordingly, the Court
must apply this contractual definition to determ ne who is an
i nsured under Di anond's and Ranger's insurance policies.

1. The Driver, Schuck, and Aetna are all insureds
under Di anond's i nsurance policy.

The parties agree that both the Driver and Schuck are
i nsureds under Dianond's insurance policy. Pursuant to Section
1 (A)(1)(b) of Dianmond's policy, the Driver is a perm ssive user,
which is defined as “[a] nyone el se while using with perm ssion a
covered 'auto' you [Schuck] own, hire or borrow. . . .” Pl.'s
Am Conpl., Ex. A 8 II(A(1)(b). 1In accordance with the Long
Term Lease between Gavalis Trucking and Schuck, the Driver was
operating a covered truck | eased by Schuck with Schuck's
perm ssion. Therefore, the Court concludes that the Driver is
insured as a perm ssive user under D anond's insurance policy.
The parties also do not dispute, and the Court so finds, that
Schuck is insured under Di anpond's insurance policy as the naned
i nsur ed.

As for Aetna, Ranger asserts that its naned insured,
Aetna, is also an insured under D anond's insurance policy, and
D anond concedes that such a conclusion is arguable. PlI.'s Mt.
for Summ J., at 14. Ranger argues that Aetna is insured under
D anond's policy as “anyone |iable for the conduct of an
"insured" [the Driver] described above but only to the extent of
that liability.” Pl.'s Am Conpl., Ex. A 8 II(A)(1)(e). Here
Aetna is vicariously liable for the Driver's conduct in that the
Driver was operating the truck pursuant to the Trip Lease with
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Aetna. Since the Driver is an insured under D anond's policy as
a perm ssive user, therefore, the Court finds that Aetna is an
i nsured under Di anond's policy.

2. The Dri ver, Schyck, and Aetna are all insureds
under Ranger's insurance policy.

It is undisputed that the Driver and Aetna are al so
i nsured under Ranger's insurance policy. As with D anond's
policy, the Driver qualifies as a perm ssive user under Ranger's
policy because the Driver, acting pursuant to the Trip Lease
executed by Aetna, was operating a covered truck | eased by Aetna
with Aetna's perm ssion. Thus, the Court concludes that the
Driver is an insured under Ranger's insurance policy as a
perm ssive user. The Court also finds that Aetna, the naned
insured, is an insured under Ranger's policy.

Al t hough the parties agree that Schuck is an insured
under Ranger's insurance policy, the parties disagree as to which
particul ar provision applies to establish Schuck's status as an
insured. It is undisputed that Schuck is an insured under
Ranger's policy as “anyone liable for the conduct of an 'insured
[the Driver] described above but only to the extent of that
liability.” Pl."s Am Conpl., Ex. B, 8 11 (A (1)(e). Here
Schuck is vicariously liable for the Driver's conduct pursuant to
the Long Term Lease, and the Driver is an insured under Ranger's
policy as a perm ssive user. Therefore, the Court finds that
Schuck is an insured under Ranger's policy due to its vicarious
l[iability for the Driver's conduct in relation to the Long Term
Lease.
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In addition to being insured under Ranger's policy as
vicariously liable for the Driver's conduct, D anond asserts that
Schuck is also insured under Ranger's policy as “the owner or
anyone el se fromwhomyou [Aetna] hire or borrow a covered 'auto
that is not a "trailer’ while the covered "auto': (1) is being
used exclusively in your [Aetna] business as a 'trucker'; and (2)
i s being used pursuant to operating rights granted to you [ Aetna]
by a public authority.” Pl.'s Am Conpl., Ex. B, 8§ 1 (A)(1)(d).
Section 1 (A)(1)(c) provides simlar coverage for the trailer.

D anond' s reasoning i s based on three provisions
contained within the Long Term Lease between Gavalis Trucki ng and
Schuck, which read: (1) “[Schuck] shall have the exclusive
possession, control and use of the equipnent”; (2) “[Gavalis
Trucki ng] shall not use the equipnment to transport commobdities in
the nane of or for the account of any party other than [Schuck],
provi ded, [Gavalis Trucking] nmay enter subl eases as agent on
[ Schuck' s] behalf . . . .7; and (3) “[Schuck] nay subl ease to
other regulated carriers or others any equi pnment with driver

and shall be considered the owner of the equipnent for such
purposes.” Pl.'s Mot. for Summ J., Ex. A 9T 6, 9, 10.
Therefore, Di anond argues, Schuck is insured against al
[iability under Ranger's policy as the owner of a covered truck
| eased by Aetna that was used exclusively in Aetna's business as
a trucker.
Ranger di sagrees with D anond's position, and contends

t hat Schuck is not insured against all liability under Ranger's
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policy as the owner of a covered truck | eased by Aetna that was
used exclusively in Aetna' s trucking business. Ranger asserts

t hat Schuck is not an insured under 88 I1(A)(1)(c) and (d) of
Ranger's policy because the Trip Lease was executed between
Aetna, the subl essee, and Gavalis Trucking as the owner and

subl essor of the truck, not between Aetna and Schuck. As such,
Ranger argues that Schuck is only covered for its vicarious
l[iability as a result of the Driver's actions, and not the direct
negl i gence of Schuck itself, which Ranger contends in fact caused
t he acci dent.

Ranger relies upon Glstorff v. Top Line Express, Inc.,

106 F.3d 400 (6th Gr. 1997) (unpublished table decision), to
support its argunent that Schuck was not a party to the Trip
Lease. In Glstorff, a trucker [H cknman] had a |ong term | ease
with a trucking conpany [Top Line]. A driver for the trucker
[Smith] entered into a trip | ease with another trucking conpany
[MIC]. Wiile the trip lease was in effect, the driver had an
accident, and the insurers for each of the trucking conpanies

[ Vanl i ner and Pacific Enployers] disputed who was responsible for
primary coverage. On a notion for sunmmary judgnment, the district
court concluded in part that the trip | essee [MIC] had in fact

| eased the truck fromthe long termlessee [Top Line], and not
fromthe driver of the trucker [Smth]. On appeal, the Sixth
Crcuit reversed, finding that the driver [Smth], on behalf of
the trucker [Hickman], and the trip | essee [MIC] were the only

named parties to the contract, not the long term| essee [Top
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Line]. See id. at **3. The court of appeals reasoned that such
a finding was consistent with, anong other factors, a general
provision in the long term|ease that the trucker [H ckman] was
not an agent for the long terml|essee [Top Line]. See id.

In contrast to Glstorff, in this case, the Long Term
Lease between the long termlessee [ Schuck] and the trucker
[ Gaval is Trucking] explicitly provides that the trucker [Gavalis
Trucking] acts an agent of the long termlessee [Schuck] for the
pur poses of subleasing. Pl.'s Mot. for Sunm J., Ex. A at T 9.
The Long Term Lease al so provides that, with regard to
subl easi ng, Schuck shall be considered the owner of the vehicle,
not Gavalis Trucking. [d. at § 10. Notw thstanding that Gavalis
Trucking is identified on the Trip Lease with Aetna as the
“aut hori zed operating carrier,” the Long Term Lease expressly
designates Gavalis Trucking as an agent of Schuck for the
pur poses of subleasing. Thus, the Court finds that pursuant to
the ternms of the Long Term Lease, the Trip Lease was in fact
bet ween Aetna and Schuck, as the owner of the truck for
subl easi ng uses, and not between Aetna and Gavalis Trucking.

In order for Schuck to be insured against all liability
under 88 Il (A (1)(c) and (d) of Ranger's policy, in addition to
being a party to the Trip Lease, the truck nust have been used

exclusively in Aetna's business as a trucker.® Pl.'s Am Conpl.,

3 Al t hough Ranger does not dispute in this context
whet her the truck was used exclusively in Aetna's business as a
trucker, Ranger later raises the argunent in relation to another
contract provision, the “Qther |Insurance” clause, addressed
infra. The Court will address in this section Ranger's argunents
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Ex. B, 8 I (A)(1)(d). Ranger contends that the truck was not
bei ng exclusively used in Aetna's business as a trucker because
Schuck, pursuant to the Long Term Lease with Gavalis Trucking,
derived substantial nonetary benefit fromthe subl ease of the
truck, which negates exclusive use in Aetna's trucking business.
Based on two provisions in the Ranger policy, the Court
finds no nerit to Ranger's argunent. First, the Trip Lease
bet ween Aetna and Schuck provides that “The BROKER [ Schuck] shal
[flurnish[] the CARRIER [ Aetna] such exclusive, possession,
control, and the use of the Equi pnment that the CARRIER [ Aet na]
may require to fulfill requirenents placed on it by the I.C C
and all other applicable regulations (which exclusive possession,
use, and control is hereby accepted by CARRIER [Aetna]) . . . .7
Pl."s Mot. for Summ J., Ex. B. The clear terns of the Trip
Lease indicate that the truck was exclusively possessed,
controll ed, and used by Aetna, which contradicts Ranger's
assertion that the truck was not exclusively used in Aetna's
busi ness as a trucker. Second, Ranger's policy defines “trucker”
as “any person or organi zati on engaged in the business of
transporting property by "auto' for hire.” Pl.'s Conpl, Ex. B
In fact, the truck was hired by Aetna and used for exactly that
purpose. Thus, pursuant to the Trip Lease, Aetna subl eased the
truck for the purposes of transporting a | oad of steel pipes to

East on, Pennsylvani a, which the Driver was attenpting to

regardi ng exclusive use of the truck in Aetna's business as a
trucker, and will apply the above analysis to the forthcom ng
di scussion of the “Cther Insurance” clause.
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ef fectuate when the accident occurred. Aetna does not suggest
that the Driver transported a | oad for another notor carrier, or
operated the truck for any reason other than to performthe
duties under the Trip Lease. The fact that Schuck nmay have
received a financial benefit fromthe Trip Lease is incidental to
whet her the truck was exclusively used in Aetna's business as a
trucker.

Therefore, construing the Ranger policy agai nst Ranger,
the drafter of the policy, and in favor of coverage, and given
the contractual |anguage in the Trip Lease, and the absence of
facts show ng that the truck was used for a purpose other than
transporting the | oad of steel pipes as per Aetna's instructions,
the Court finds that the truck was used exclusively in Aetna's
busi ness as a trucker. The Court concludes that Schuck is
insured under 88 I1(A)(1)(c) and (d) against all liability under
Ranger's policy as the owner of a covered truck | eased by Aetna
whi ch was used exclusively in Aetna's trucking business.

Priority O Coverage Anong The Parti es.

Having jointly funded the settlenment of the underlying
wrongful death action for $1.1 million under a reservation of
rights, Dianond and Ranger now di spute which of them nust provide
primary coverage up to their policy limts of $1 mllion, and
whi ch one is responsible for the $100, 000. 00 excess cover age
beyond $1 million. |In resolving the primary versus excess
di spute, the Court nust consider the parties' positions in |light

of the federal regulations as inposed by the Interstate Conmmerce
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Commission (“1.C.C."), and the “Qther Insurance” clause within
the parties' insurance policies.
1. The Driver's use of Schuck's |I.C C. placards

does not inpose primary coverage upon D anond
as a matter of |aw

Ranger asserts that Dianond, as a matter of law, is
responsi ble for primary coverage for the accident. |n nmaking
this assertion, Ranger relies upon the decision by the Chio

Suprene Court in Wckoff Trucking, Inc. v. Marsh Bros. Trucking

Serv., Inc., 569 N E. 2d 1049 (1991), which held that in a dispute

between a long-term | essee [ Schuck] and a short term | essee

[ Aetna], primary coverage rests with whichever carrier (1) has
entered into a lease with the trucker, and (2) has its I.C C

pl acards di splayed at the time of the accident. Ranger argues
that under Wckoff, Schuck is primarily liable for the accident
because it entered into a | ease with Gavalis Trucking and the
truck di splayed Schuck's placards at the tine of the accident.
Ranger urges the Court to apply the holding in Wckoff so as to
i npose primary coverage upon Dianond as a matter of |aw due to
D anond' s status as the insurer of Schuck, the party whose

pl acards were displayed at the tinme of the accident.

In Wckoff, Wckoff Trucking (“Wckoff”), a trucking
conpany, owned a tractor-trailer that was subject to a |long-term
| ease with C.J. Rogers Trucking Co. (“Rogers”). Rogers had
excl usi ve possession and control of the tractor-trailer, but
Wckoff was permitted to enter into trip | eases with other notor

carriers when Rogers was not using the tractor-trailer. Wockoff,
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via an authorized driver, entered into a trip | ease with Marsh
Brot hers Trucking Service, Inc. (“Marsh”) to deliver a | oad of
steel. Wiile on route to picking up the load, the driver for
Wckoff was involved in an accident. At the time of the
accident, Rogers' 1.C. C. placards were displayed on the tractor-
trailer. The victimsued Wckoff in state court, who, in turn,
filed a declaratory judgnment action to determ ne whet her Rogers
or Marsh, and their respective insurers, had a duty to defend and
i ndemmi fy Wckoff and the driver

The Chio Supreme Court found that primary liability
rested with Rogers, the long-termlessee. The court relied upon
the I.C.C. regulations, specifically, 49 CF. R 8§ 1057.12.
Section 1057.12 requires that every |ease entered into by an
|.C.C.-licensed notor carrier nust contain | anguage indicating
that the carrier maintain “exclusive possession, control, and use
of the equipnment for the duration of the | ease” and “assune
conplete responsibility for the operation of the equi pnent for
the duration of the lease.” 49 CF. R 8 1057.12(c). The Wckoff
court interpreted 8 1057.12(c) as creating an “irrebuttabl e
presunption of an enploynment rel ationship between the carrier-
| essee and the driver of a vehicle that displays the I.C. C
identification nunbers of the carrier-lessee.” Wockoff, 569
N. E. 2d at 1054. Thus, according to Wckoff, “in order for
l[iability to attach on an interstate carrier-|lessee under |.C C
regul ations, it nust be established that at the tinme the cause of

action arose, (1) a |lease of the vehicle was in effect and (2)
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the vehicle displayed the carrier-lessee's placard listing its
|.C.C. nunbers.” 1d. The court reasoned that a bright-line rule
that dictated primary liability would “renove[] the factual
confusion attendant to determ ning which party is responsible for
damages, thus relieving the innocent victimfromthe sonetines
i nt erm nabl e del ays that acconpany multiple-party litigation

and forcing the trucking conpanies to allocate the various
i ndemmi fication agreenents anong thenselves.” |1d.

Sonme Ohi o appellate courts have held that, in cases of
mul ti pl e coverage, the presunption of statutory enpl oynent
created in Wckoff should also apply to the question of which
i nsurance conpany has primary responsibility for coverage. See

@Qlick v. Costain Coal, Inc., No. 95-24, 1996 W. 608452, at *3

(Chio . App. Cct. 9, 1996); Canal Ins. Co. v. Brogan, 639

N.E. 2d 1219, 1222 (Chio C. App. 1994) (“[A]lthough Wckoff
enphasi zes the benefit to the public fromthe schene for
determining liability espoused therein, Wckoff is clearly also
meant to settle issues of liability as to the carrier-|lessee, the

| essor, and their respective insurers.”); GChio Cas. Ins. Co. V.

United S. Assurance Co., 620 N E. 2d 163, 165-66 (Chio C. App

1993). In other words, the insurer of the party who furnished
the .C.C. identification placards displayed on the vehicle at
the tinme of the accident is irrefutably found to have primary
responsi bility for coverage. Courts that have applied Wckoff in
this manner cite the twin goals of clarity and consistency as the

rationale. See Chio Cas., 620 N E. 2d at 165-66.
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In contrast, other Ohio appellate courts, and an
unpubl i shed Sixth Crcuit decision, have “limted Wckoff to its
literal application as between the innocent victimand an
interstate carrier-1lessee whose |.C. C. nunber appears on the
vehi cl e, because Wckoff itself indicates that the statutory
enpl oyer may seek contribution and/or indemnification from other

potentially responsible parties.” Glstorff v. Top Line Express,

Inc., 106 F.3d 400, 1997 W. 14378, at *3 (6th Cir. Jan. 14, 1997)
(unpubl i shed decision) (citing Tolliver v. Braden, 677 N. E. 2d

1249, 1250 (Chio C. App. 1996) (“Wckoff does not prevent the
carrier deenmed to be the statutory enpl oyer from seeking

i ndemmi fication or contribution, nor does it nullify contracts
bet ween parties who are not nenbers of the protected class and
who are in a position to determ ne the rel ationshi ps anong the

parties.”); Harco Nat'l Ins. Co. v. Anerica Inter-Fidelity, Inc.,

No. L-93-313, 1994 W 530834, at *2 (Onhio C. App. Sept. 30,
1994); Balez-Pierce v. Price and Boyce, Inc., 619 N E 2d 1194,

1196 (Ohio Ct. App. 1993); Roseberry v. Balboa Ins. Co., 627

N E. 2d 1062, 1064-65 (Chio Ct. App. 1993); Lime City Mit. Ins.

Ass'n v. Millins, 615 N E.2d 305, 308-09 (Chio Ct. App. 1992)).

The parties have agreed that Pennsylvania | aw applies
generally to the case. Ranger has al so suggested that, where
appropriate, Chio law may fill the interstice. See supra note 2.
Since Pennsylvania lawis silent on the subject and Chio law is

wel | devel oped, and in the absence of any Pennsyl vani a
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recogni zabl e interest that woul d be adversely affected, the Court
will give due weight to Chio law on this issue.

In the absence of a statement fromthe GChio Suprene
Court, this Court is called upon to predict whether the Chio
Suprene Court would apply Wckoff to resolve the issue of the
priority of insurance coverage between nultiple insurers. See

City of Philadelphia v. Lead Indus. Ass'n, Inc., 994 F.2d 112,

123 (3d Cir. 1993) (“Wen the state's highest court has not
addressed the precise question presented, a federal court
[presiding over a diversity case] nust predict how the state's
hi ghest court would resolve the issue.”). A federal court
charged with predicting how a state's highest court woul d decide
an i ssue nmust consider “'relevant state precedents, anal ogous
deci sions, considered dicta, scholarly works, and any ot her
reliable data tending convincingly to show how the hi ghest court

in the state woul d decide the issue.'” Charles Shaid of

Pennsylvania, Inc. v. George Hyman Constr. Co., 947 F. Supp. 844,

852 (E.D. Pa. 1996) (quoting Nationwide Ins. Co. v. Ressequie,

980 F.2d 226, 230 (3d Cir. 1992)). 1In predicting a decision of a
state's highest court, “a federal court nust be sensitive to the
doctrinal trends of the state whose law it applies, and the
policies which informthe prior adjudications by the state

courts.” Cark v. Mdern Goup Ltd., 9 F.3d 321, 327 (3d Cir.

1993) (citations omtted).
In light of the aforenentioned factors, this Court

predicts that the Chio Suprene Court would not apply the rule in
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Wckoff to determne primary coverage between nultiple insurers.
First, the purpose of strictly construing the I.C C. regul ations
in Wckoff was to advance the interests of the public at |arge by
“unm stakably fix[ing] liability for the accident instead of
essentially forcing the innocent victimto sue everyone in order
to redress his injuries and damages.” Wckoff, 569 N E. 2d at
1053. By contrast, the need for consistency and clarity, the
policy rationale courts have advanced to justify their extension
of Wckoff to coverage litigation between nmultiple insurers, a
goal that, while not unlaudable itself, is far renoved fromthe
victimoriented purpose of the Wckoff bright-line rule. Second,
the Ohio Suprenme Court in Wckoff had an opportunity to apply the
bright-line rule to resolve the coverage di sputes between

mul tiple insurers, in that case, but expressly declined to do so.
Rat her, the Wckoff court remanded the action to the trial court
for a determnation of “the various rights and responsibilities
of the parties involved with respect to any cl ai ns of
contribution or indemification [anbng the parties] . . . .” I1d.
at 1054 n.2. In effect, the Onhio Suprene Court in Wckoff carved
out a rule for the narrow purpose of protecting innocent victins
involved in accidents with trucks. It did not, however, broadly
sweep aside principles of comon |aw and the parties' own
agreenents to satisfy the clainmed need for clarity and

consi stency in resolving questions of coverage concerning

multiple insurers. Therefore, this Court predicts that the Chio
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Suprene Court would not extend Wckoff in the manner so urged by
Ranger .

Under slightly different facts, but sim/lar procedural
posture, the Third G rcuit, applying Delaware |aw, arrived at the

sanme concl usi on. In Carolina Cas. Ins. Co. v. Insurance Co. of

N. Arer., 595 F.2d 128 (3d Cr. 1979), the lessor of a truck and
its insurer brought a declaratory judgnent action seeking a
declaration that the |l essee and its insurer had the primary duty
to defend and provi de coverage for an accident involving a | eased
vehi cle that arose while transporting goods on the | essee's
behalf. The Third G rcuit rejected the |essor's argunent that
the court should only consider the I.C.C. regulations and the
public policies served thereby in conducting its anal ysis,
reasoni ng that “where the case is 'concerned with responsibility
as between insurance carriers,’ and not with the federal policy
of protecting the public, '"I.C C considerations are not

determ native' and a court should consider the express ternms of

the parties' contracts.”. 1d at 138 (quoting Allstate Ins. Co.

v. Liberty Mit. Ins. Co., 368 F.2d 121, 125 (3d Gir. 1966)).

In this case, and as the court of appeals did in
Carolina, the Court is not determning a duty owed by a notor
carrier lessee and its insurer to the injured public. Rather,
the Court is determ ning which insurer, Di anond or Ranger, nust
bear the ultimate financial responsibility for the injury to the
victim Gven the Court's prediction that the Onhio Suprene Court

woul d not apply the decision in Wckoff to disputes over coverage
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between nmultiple insurers, and consistent with the Third
Circuit's application in Carolina, the Court concludes that the
bright-line rule of Wickoff is not applicable to determ ning

whi ch insurer, Dianmond or Ranger, bears the financial
responsibility for the injury to the victim Therefore, Ranger's
cross-notion for summary judgnent will be deni ed.

2. The “Qther Insurance” clause dictates primary
Versus excess coverage.

Havi ng concl uded that application of the rel evant
| .C.C. regulations does not determ ne which insurer, D anond or
Ranger, is responsible for providing primry coverage, the Court
must now resort to an analysis of the insurers' individual
policies. The provision that distinguishes between prinmary and
excess coverage is the “Cther Insurance” clause. |In this case,
the “Qther Insurance” clause is identical in D anond s and
Ranger's respective insurance policies.
Rel evant portions of the “Qther |Insurance” clause read
as foll ows:
SECTI ON V- TRUCKERS CONDI TI ONS
B. GENERAL CONDI TI ONS
5. OTHER | NSURANCE - PRI MARY AND EXCESS | NSURANCE
PROVI SI ONS
a. This Coverage Formis Liability Coverage is
primary for any covered “auto” while hired or
borrowed by you and used exclusively in your
busi ness as a “trucker” and pursuant to
operating rights granted by you by a public
authority. This Coverage Formis Liability
Coverage i s excess over any other collectible

i nsurance for any covered “auto” while hired
or borrowed fromyou by another “trucker”.
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C. Except as provided in paragraphs a. and b.
above, this Coverage Form provides primary
i nsurance for any covered “auto” you own and
excess insurance for any covered “auto” you
don't own.

f. When this vaerégé For m and any ot her
Coverage Form or policy covers on the sane
basis, either excess or primary, we wll pay
only our share. Qur share is the proportion
that the Limt of Insurance of our Coverage
Form bears to the total of the Iimts of al
t he Coverage Fornms and policies covering on
t he sane basis.

Pl."s Am Conpl., Ex. A

D anond, applying 8 V(B)(5)(a) of the “Qther |nsurance”
cl ause, contends that Ranger's coverage is primary, and any
coverage provided by D anond is excess. In contrast, Ranger
asserts that 8 V(B)(5)(a) is inapplicable to the Driver for two
reasons: (1) 8 V(B)(5)(a) only applies to naned insureds, which
does not include the Driver; and (2) the truck was not used
exclusively in Aetna's business as a trucker.

The Court finds no nmerit in either of Ranger's
assertions. In light of the fact that the truck was di spatched
by Aetna and the Driver was perform ng pursuant to a Trip Lease
executed by Aetna, the Court has already concluded that the truck
was used exclusively in Aetna' s business as trucker. As applied
to Ranger, 8 V(B)(5)(a) indicates that Ranger w |l provide

primary coverage “for any covered 'auto' while hired or borrowed

by you [Aetna] and used exclusively in your [Aetna] business as a
"trucker' and pursuant to operating rights granted to you [ Aetna]
by a public authority.” (enphasis added). Ranger's policy is
excess over other insurance “for any 'auto’ while hired or
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borrowed fromyou [Aetna] by another 'trucker'.” (enphasis

added). The cl ear and unanbi guous terns of the policy reveal
t hat because Aetna hired a truck in accordance with the Trip
Lease, and because that truck was used exclusively in Aetna's
busi ness as a trucker, Ranger's policy becones primary.

Appl yi ng those sane provisions of 8 V(B)(5)(a) to
D anond, coverage provided by Di anond is excess because the truck
was hired from Schuck by Aetna pursuant to the Trip Lease.

D anond' s coverage is not primary because Schuck did not hire a
truck that was used exclusively in Schuck's business as a
trucker. Thus, Dianond's coverage is excess over Ranger's
coverage because the truck was hired from Schuck by Aetna
pursuant to the Trip Lease.

Havi ng concl uded that Ranger nust provide primary
coverage and Di anond's coverage i s excess, Dianond s notion for
summary judgnent as to the issue of coverage will be granted, and
Ranger's cross-notion for summary judgnment will be denied.

Ranger has a duty to provide a defense and
i ndemni fication.

Generally, the primary insurer has the duty to “conduct

all of the investigation, negotiation and defense of clains until

its limts are exhausted . . . .” 7C Appleman, lnsurance Law and

Practice (Berdal ed.) § 4682, at 28. See also Contrans, Inc. V.

Ryder Truck Rental, Inc., 836 F.2d 163, 171-72 (3d G r. 1987)

(finding that the primary insurer had a duty to defend its
insured in an underlying action, that the excess insurer was not
required to provide coverage until the limts of the primry
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policy is exhausted, and that the primary insurer nust reinburse
t he excess insurer for any defense costs already incurred by the
excess insurer). Thus, Ranger, as the primary insurer in this
case, owes a duty to defend if the allegations of the underlying
conplaint potentially fall within the scope of the coverage. See

Pacific Indem Co. v. Linn, 766 F.2d 754, 760 (3d Cr. 1985).

The underlying conplaint alleged numerous causes of
actions against the Driver, Schuck, and Aetna: (1) negligence by
the Driver; (2) negligence by Schuck; (3) vicarious liability of
Schuck; (4) vicarious liability of Aetna; (5) negligence by
Aetna; (6) wongful death against all defendants; and (7)
survival action against all defendants. Section II(A) of the
Truckers' Coverage Formutilized by Ranger specifies which clains
are covered:

W will pay all sums an “insured” legally nust pay as
damages because of “bodily injury” or “property damage”

to which this insurance applies, caused by an
“accident” and resulting fromthe ownership,

mai nt enance or use of a covered “auto”. . . . W have
the right and duty to defend any “suit” asking for such
damages

Pl."s Am Conpl., Ex. B

It is undisputed that the danages sought by Adans'
estate from Ranger's insureds, i.e., the Driver, Schuck and
Aetna, were for bodily injury to Adans caused by an acci dent, and
resulted from ownershi p, maintenance, or use of a covered truck
Therefore, all of the clains against the Driver, Schuck, and

Aetna, Ranger's insureds, may potentially fall within the scope
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of coverage as defined in Ranger's policy, and Ranger, as the
primary insurer has a duty to defend its insureds.

G ven that Ranger failed to provide a defense to the
Driver and Schuck, Di anond, as the excess insurer, can recover
from Ranger the costs of defending the Driver and Schuck. See

Aetna Cas. & Sur. Co. Personal Fin. Sec. Div. v. Hertz Corp., No.

91-5238, 1993 W 276835, at *5 (E.D. Pa. 1993) (“'The traditional
view is that an excess insurer is not required to contribute to
the defense of the insured so long as the primary insurer is

required to defend.'”) (quoting Ostrager & Newran, Handbook on

| nsurance Coverage Disputes (9th ed.) 8 6.03(b)). Thus, Ranger

is directed to rei mburse Di anond the amount of $108, 748. 80 for
the costs of defending the Driver and Schuck.

Addi tional ly, Ranger bears the financial responsibility
to provide primary coverage to the Driver, Schuck, and Aetna.
The settlenent amount in the underlying action attributable to
the Driver, Schuck, and Aetna is $1.1 million. As the primry
insurer, Ranger is liable for the full anmpbunt of its policy limt
of $1 million. As the excess insurer, Dianond is only
responsi bl e for the renai ni ng $100, 000. 00 that is beyond Ranger's
$1 million policy Iimt. To fund the settlenment, D anond has
pai d $600, 000. 00 and Ranger has only paid $500, 000. 00.
Therefore, Ranger is directed to reinburse D anond the anmount of
$500, 000. 00, the surplus that was paid by Dianond to fund the
settl enent.

Di anond' s Bad Faith d ai m Agai nst Ranger.
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Subsequent to the settlenment of the underlying w ongful
death action, the Driver and Schuck assigned to Di anond any bad
faith clains they may have had agai nst Ranger as ranger's
i nsureds. Consequently, Dianond, as assignee, has asserted a bad
faith clai magai nst Ranger, alleging that Ranger unreasonably
failed to provide a defense and primary coverage to Ranger's
i nsureds, the Driver and Schuck. In rebuttal, Ranger filed a
notion for partial sumary as to Dianond's bad faith claimon the
grounds that such a bad faith claimis barred by a prior
agreenent of counsel.

1. D anond' s bad faith clai magainst Ranger is not
barred by a prior agreenent of counsel.

The underlying wongful death action was settled for a
total of $2.1 million, with $1.1 mllion dollars attributable to
the Driver, Gavalis Trucking, Schuck, and Aetna. Under the
settl enment agreement, Dianond contributed $600, 000. 00 and Ranger
contri buted $500, 000. 00 on behalf of the insureds. |In a Letter
Agreenent dated February 11, 1998, D anond and Ranger agreed to
t he foll ow ng:

Ranger | nsurance Conpany and Di anond State | nsurance
Conpany / Assicurazioni Cenerali, S.p.A expressly
reserve all rights to recover fromeach other for their

respective contributions to this settlenent. Ranger
| nsurance Conpany and Di anond State | nsurance Conpany /

Assi curazioni Cenerali, S.p.A agree that Ranger's
exposure to reinburse Dianond State |nsurance Conpany /
Assi curazioni Cenerali, S.p.A for paynents made in the

above described settlenment shall not exceed $500, 000,
whi ch represents the bal ance on Ranger's | nsurance
Conpany's policy limts.

Def.'s Mot. for Partial Summ J., Ex. A
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On April 18, 1998 and May 12, 1998, the Driver and

Schuck each assigned to Dianond “all rights, clains or causes of

action which the Assignor has or may have in respect to the

i nsurance coverage provided or clainmed to be owed to Assignor by

RANCGER | NSURANCE COMPANY . . . .” Pl.'s Mt. for Summ J., EXs.

K, L. The assignnents specifically indicated that the *Assignor

expressly assigns any and all rights of action it may have to

D anond State | nsurance Conpany, including but not limted to .
any clainms asserting that Ranger |nsurance Conpany acted in bad

faith in any respect in regard to the said policy, accident or

l[itigation set forth above.” |1d.

Subsequently, Dianond asserted a claimof bad faith
against Ranger. In its notion for partial summary judgnent,
Ranger contends that Dianond's bad faith claimis barred by
| anguage in the Letter Agreenent that limts Ranger's overal
exposure to the policy Iimts, specifically, “Ranger Insurance
Conpany and Di anond State | nsurance Conpany / Assicurazion
Generali, S.p.A agree that Ranger's exposure to reinburse
D anond State | nsurance Conpany / Assicurazioni Generali, S.p.A
for paynents made in the above described settlenent shall not
exceed $500, 000, which represents the bal ance on Ranger's
| nsurance Conpany's policy Iimts.” D anond retorts that the
Letter Agreenent did not contenplate the individual bad faith
causes of action, and that the Letter Agreenent does not limt
t he causes of action D anond nmay assert agai nst Ranger, nor does

the Letter Agreement limt Ranger's overall exposure.
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The Court concludes that Ranger's reliance upon the
cited language in the Letter Agreenent is msplaced. The Letter

Agreenment expressly provides that Ranger's “exposure to reinburse

Di anond [] for paynents nmade in the above descri bed settl enent

shal | not exceed $500, 000.” (enphasis added). The express

| anguage of the Letter Agreement provides only that shoul d Ranger
be found responsible to provide primary coverage and a defense to
the insureds, Ranger will reinmburse Dianond for the $500, 000. 00
D anond has already contributed to fund the settlenent of the
underlying case. There is nothing within the Letter Agreenent
that either bars Dianond's bad faith claimor specifically
reserves Dianond's right to pursue a bad faith claim Nor does
the Letter Agreenment broach the subject of separate causes of
actions that could have been brought by either party. “'To
constitute a waiver of [a] legal right, there nmust be clear,
unequi vocal and decisive act of the party with know edge of such

right and an evident purpose to surrender it.'” 2101 Allegheny

Associ ates v. Cox Hone Video, No. 91-2743, 1991 W 225008, at *7

(E.D. Pa. Oct. 29, 1991) (quoting Brown v. Pittsburgh, 186 A 2d

399, 401 (Pa. 1962)). The Letter Agreenent does not support the
contention that Dianond clearly and unanbi guously agreed to waive
its right to assert a bad faith claimagai nst Ranger.

2. Ranger did not act in bad faith.

Under Pennsylvania |law, 42 Pa. Cons. Stat. Ann. § 8371,
an insured may recover an award of special danmages, such as

interest, punitive damages, costs and attorney fees, if the
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insured can show that an insurer acted in “bad faith” towards an
insured. See 42 Pa. Cons. Stat. Ann. 8 8371. Although § 8371
does not define “bad faith,” in the insurance context, however,
“bad faith” has acquired a universally acknow edged neani ng:

“Bad faith” on [the] part of [the] insurer is any
frivol ous or unfounded refusal to pay proceeds of a
policy; it is not necessary that such refusal be
fraudul ent. For purposes of an action agai nst an
insurer for failure to pay a claim such conduct

i nports a dishonest purpose and neans a breach of a
known duty (i.e., good faith and fair dealing), through
sonme notive of self-interest or ill wll; mere
negl i gence or bad judgnment is not bad faith.

Klinger v. State Farm Mut. Auto. Ins. Co., 115 F.3d 230, 233 (3d

Cir. 1997) (quoting Terletsky v. Prudential Prop. and Cas. Ins.

Co., 649 A 2d 680, 688 (Pa. Super. 1994)). “[T]o recover under a
claimof bad faith, the plaintiff nust show that the defendant
di d not have a reasonabl e basis for denying benefits under the
policy and that defendant knew or recklessly disregarded its |ack
of reasonable basis in denying the claim” 1d. Although nere
negl i gence or bad judgnment does not constitute bad faith, the
Third Crcuit has rejected a requirenment that a plaintiff nust
show that the insurer was notivated by an i nproper purpose, such

as ill will or self-interest. See Klinger, 115 F.3d at 233-34.

Bad faith, however, nust be proven by clear and convincing
evi dence, and not nerely insinuated. See Terletsky, 649 A 2d at

688.

In support of its bad faith claim D anond puts forth
the foll ow ng evidence: (1) prior to settlenent of the underlying

wrongful death action, counsel for the Driver and Schuck each
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demanded that Aetna via its insurer, Ranger, provide a defense
and indemity for the Driver and Schuck, Pl.'s Mot. for Summ J.,
Exs. N, O (2) D anond demanded that Ranger accept defense and
coverage obligations for the Driver and Schuck, Pl."s Am Conpl.
Ex. E; and (3) clear, controlling precedent establishes Ranger's
duty to defend and indemify the Driver and Schuck, which Ranger
unreasonably ignored. Ranger asserts that D anond' s summary
judgnment notion as to the bad faith clai mshould be denied
because: (1) there is no controlling precedent that clearly
establishes Ranger's duties to the Driver and Schuck, which
refutes any show ng by D anond that Ranger |acked a reasonabl e
basis for its actions; and (2) Ranger satisfied its obligations
of good faith and fair dealing when it offered to share equally
in the defense and i ndemification of the Driver and Schuck,
offers that Di anond rejected.

The Court concludes that, under the undi sputed facts of
this case, Dianond is not entitled to judgnment on its bad faith
claimas a matter of law. Dianond rests its claimon the general
argunent that Ranger breached its “clear and indisputable
obligation to defend and fully indemify the insureds,” Pl.'s
Mot. for Summ J., at 24, because of the exercise of “clear [and]
controlling precedent.” Pl."s Am Conpl., at § 18. To the

contrary, as the length of this nenorandum denonstrates, the

4 Ranger presents as a defense that it offered to pay
hal f of the defense and i ndemnification costs for the Driver and
Schuck. However, under the circunstances of this case, Ranger
was justified in making no offer. Therefore, the fact that
Ranger offered to share half the costs is irrelevant.
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entitlement of the Driver, Schuck and Aetna was neither clear nor
i ndi sputable. Rather, Ranger's position, while ultimtely found
to be legally incorrect, was reasonably based on the applicable

| aw and the facts in the case. Therefore, the Court will deny

D anond' s notion for sumary judgnent as to the bad faith claim
Ranger's notion for partial summary judgnent on the bad faith
claim which the Court will construe as a notion for summary

judgnent on the reasonabl eness of its conduct, will be granted.?®

CONCLUSI ON

Based on the foregoing, D anond s notion for summary
judgment will be granted in part and denied in part. Ranger's
cross-notion for summary judgnment will be denied. Ranger's
notion for partial summary judgnent on bad faith claim which the
Court will construe as a notion for sunmary judgnment on the
reasonabl eness of its conduct, wll be granted.

The Court concludes that Ranger is responsible for
primary coverage and defense to the Driver, Schuck, and Aetna,
and that Dianond is responsible for providi ng excess coverage.
Under this holding, Ranger is liable up to its policy limt of $1

mllion for the settlenment of the underlying action, and nust

5 Ranger noved for partial sumrmary judgnent on the bad
faith claimon the ground that the Letter Agreenent barred such a
claim by Dianond, an argunent with which the Court disagrees, and
not on the issue of the reasonabl eness of its conduct. However,
inits answer to Dianond's notion for sunmary judgnment on the bad
faith claim Ranger put at issue the reasonabl eness of its
conduct, to which D anond replied. Therefore, both sides were on
notice and had an opportunity to address the issue of the
reasonabl eness of Ranger's conduct in their subm ssions.
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rei nburse Di anond t he $500, 000. 00 contri buted by D anond to fund
the settlenent. Ranger nust al so reinburse Dianond for the

def ense costs expended by Dianond to defend the Driver and
Schuck, which total $108,748.80. Finally, the Court finds that
Ranger's conduct in processing the clains of the Driver and
Schuck was reasonabl e and that Ranger is entitled to judgnment on
Di anond's bad faith claim

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DI AMOND STATE | NSURANCE CO., ClVIL ACTI ON
: NO. 97-7815
Plaintiff,
V.
RANGER | NSURANCE CO. ,
Def endant .
ORDER
AND NOW this 17th day of May, 1999, upon consideration
of plaintiff's notion for summary judgnent (doc. no. 16),
defendant's notion for partial summary judgnent on the bad faith
claim (doc. no. 17), defendant's cross-notion for sumrary
j udgnment (doc. no. 19), and the responses thereto, it is hereby
ORDERED as fol | ows:
1. Plaintiff's notion for summary judgnent is GRANTED

I N PART AND DENI ED | N PART;

2. Def endant' s cross-notion for sunmary judgnent is
DENI ED; and
3. Def endant's notion for partial sunmary judgnment on

the bad faith claim which the Court will construe as a notion
for summary judgnment on the reasonabl eness of defendant's
conduct, i s GRANTED

It is further ORDERED that defendant pay to plaintiff
t he amount of $500, 000.00, the remaining policy limts under

defendant's i nsurance policy.



It is further ORDERED that defendant pay to plaintiff
t he anpbunt of $108, 748. 80, the defense costs expended by
plaintiff.

It is further ORDERED that JUDGVENT shall be entered in
favor of plaintiff in the anpbunt of $608, 748. 80 and agai nst
def endant, and the Clerk shall mark this case CLOSED

AND I'T IS SO ORDERED

EDUARDO C. ROBRENG J.



