IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCES M BAGDEN : ClVIL ACTI ON
V.

THE EQUI TABLE LI FE ASSURANCE :
SOCI ETY OF THE UNI TED STATES : NO. 99-66

MEMORANDUM

Ludwi g, J. May 11, 1999

The question presented is whether this action for
disability benefits is pre-enpted by ERISA. 29 U S.C. 8§ 1001-
1461. Procedurally, it will be considered as though cross-notions
for partial summary judgnent had been filed under Fed. R Cv. P.
56.' See order, March 2, 1999. Jurisdiction is diversity, 28
U S.C. § 1332, and substantive i ssues are governed by Pennsyl vani a
| aw.

The threshold notion of defendant The Equitable Life
Assurance Soci ety of the United States having been granted in part
and denied in part, order Feb. 5, 1999, the remaining clains are
breach of contract, fraud, bad faith, and violation of the Unfair
Trade Practices and Consuner Protection Law, 73 Pa. Cons. Stat.

Ann. 88 201-1 to 201-9.2 (1998). Def endant asserts ERI SA

Y“Sunmary judgnment should be granted if, after draw ng
all reasonable inferences fromthe underlying facts in the |ight
nost favorable to the nonnoving party, the court concludes that
there i s no genuine issue of material fact to be resolved at tri al
and the noving party is entitled to judgnent as a matter of |law”
In re Baby Food Antitrust Litig., 166 F.3d 112, 124 (3d Cr. 1999)
(quoting Petruzzi’s IGA v. Darling-Delaware, 998 F.2d 1224, 1230
(3d Gr. 1993)).




preenption as to all clains —acknow edgi ng that the al |l eged breach
of contract would be characterized by and litigated as an ERI SA
claim

On Cctober 17, 1990, defendant and a conpany known as
2317 Medical Center, |ocated in Philadel phia, Pa., established an
“Enpl oyer Sponsored Market Prograni for the latter’s enployees to
purchase disability insurance. Pl. ex. A Under the program
def endant master-billed the Medical Center for premuns due from
the participating enployees. Capuano dep. at 47-48, 56; Pal azzo
dep. at 63. Via payroll deductions, the enployer remtted the
prem umpaynents to defendant. Capuano dep. at 47-48, 56; Pal azzo
dep. at 71-72. Significantly, it did not nake nonetary
contributions of its own. Pl. ex. A Palazzo dep. at 67. Its
payrol | manager hel ped to publicize the programand acted at tines
as an internediary for the participants or referred themto the

i nsurance conpany’s sales agent. Palazzo dep. at 45-49; Capuano

dep. at 50.

As of Novenber 1990, plaintiff Frances M Bagden, a
nmedi cal transcriptionist enployed by the Medical Center, had
purchased disability i nsurance fromdefendant. Conpl., ex. A In

Decenber 1994, she discontinued working claimng to have been
di sabl ed by refl ex synpathetic dystrophy. 1d. 7 7,8. Defendant
paid disability benefits fromthe spring of 1995 to Cctober 1998.

ld. T 11; answer § 11. Follow ng a nedi cal eval uati on perforned at



def endant’ s request, the benefits were termnated. Conpl. Y 12,
15; answer 11 12, 15.

The parties dispute whether the *“Enployer Sponsored
Mar ket Prograni qualifies as an enpl oyee wel fare benefit plan under
ERI SA. “The existence of an ERI SA plan is a question of fact, to

be answered in the light of all the surroundi ng circunstances from

t he point of view of a reasonable person.” Zavora v. Paul Revere

Life Ins. Co., 145 F.3d 1118, 1120 (9th Gr. 1998). A disability

i nsurance program falls under ERISA if (1) a “plan, fund, or
prograni exists, (2) the safe harbor regul ati ons do not apply, and
(3) the enployer “established or maintained” the plan with the

intent to provide benefits to its enployees.? See Thonpson v.

Aneri can Hone Assurance Co., 95 F.3d 429, 434-35 (6th Gr. 1996);

Meredith v. Tine Ins. Co., 980 F.2d 352, 355 (5th Gr. 1993).

“IA] ‘plan, fund or program under ERI SA is established
if from the surrounding circunstances a reasonable person can

ascertain the intended benefits, a class of beneficiaries, the

’ERI SA defines an enpl oyee wel fare benefit plan as “any
plan, fund, or program which was heretofore or is hereafter
established or nmamintained by an enployer or by an enployee
organi zation, or by both, to the extent that such plan, fund, or
program was established or is mintained for the purpose of
providing for its participants or their beneficiaries, through the
purchase of insurance or otherwi se, (A nedical, surgical, or
hospital care or benefits, or benefits in the event of sickness,
accident, disability, death, apprenticeship or other training
prograns, or day care centers, schol arship funds, or prepaid | egal
services, or (B) any benefit described in § 302(c) of the Labor
Managenent Rel ations Act, 1947 (other than pensions on retirenent
or death, and insurance to provide such pensions).” 29 US.C 8§
1002(1) (1998).



source of financing, and procedures for receiving benefits.”

Deibler v. United Food & Commercial Wrkers’ Local Union 23, 973

F.2d 206, 209 (3d G r. 1992) (quoting Donovan v. Dillingham 688
F.2d 1367, 1373 (11th Cir. 1982)).

Here, a “plan, fund or progrant would appear to have
exi sted, since areasonabl e person could readily determ ne that the
i nsurance policies cover disability benefits; the class of
beneficiaries included eligible enployees; the source of financing
was enployee contributions; and the procedure for receiving
benefits was outlined in each policy. However, “just because a
pl an exists does not nean that it is an ERISA plan.” Gylor v.
John Hancock Mut. Life Ins. Co., 112 F. 3d 460, 464 (10th G r. 1997)

(quoting Hansen v. Continental Ins. Co., 940 F.2d 971, 977 (5th

Cr. 1991)).

The second step of the analysis asks whether the plan
comes wthin the safe harbor provision. Pronmul gated under 29
U S C 8§ 1135, a regulation of the Departnent of Labor excludes
enpl oyee insurance policies fromERI SA if:

(1) No contributions are made by an enpl oyer
or enpl oyee organi zati on;

(2) Participation [in] the program is
conpl etely voluntary for enpl oyees or nenbers;

(3) The sole functions of the enployer or
enpl oyee organization with respect to the
programare, W thout endorsing the program to
permt the insurer to publicize the programto
enpl oyees or nenbers, to collect premuns
t hrough payroll deductions or dues checkoffs
and to remt themto the insurer; and



(4) The enployer or enployee organization

receives no consideration in the formof cash

or otherwi se in connection with the program

ot her than reasonabl e conpensati on, excl udi ng

any profit, for adm ni strative service

actually rendered in connection with payroll

deductions or dues checkoffs.
29 CF.R 8 2510.3-1(j) (1999).

The first, second, and fourth criteria of the regul ation
are not at issue. The Medical Center did not subsidize the
prem uns; the decision to purchase coverage was the enpl oyees’
al one; and the Medical Center received no consideration for its
assi stance. Defendant maintains that the third criterion is not
sati sfi ed because of the Medical Center’s active role in pronoting
and adm ni stering the program

According to the Departnent of Labor, “enployer
neutrality is the key to the rationale for not treating such a
program. . . as an enployee benefit plan.” 40 Fed. Reg. 34,526
(1975). “But astheregulationitself indicates, remaining neutral
does not require an enployer to build a nbat around a programor to
separate itself from all aspects of program adm nistration.”

Johnson v. Watts Requlator Co., 63 F.3d 1129, 1134 (1st Cr. 1995).

“IAln enployer will be said to have endorsed a program
Wi thin the purviewof the Secretary’s safe harbor regulationif, in
l[ight of all the surrounding facts and circunstances, an
obj ectively reasonabl e enpl oyee woul d concl ude on the basis of the
enpl oyer’ s actions that the enpl oyer had not nerely facilitated the

program s availability but had exercised control over it or made it



appear to be part and parcel of the conpany’s own benefit package.”

ld. at 1135; see also Thonpson, 95 F.3d at 436-37 (follow ng

Johnson).
Enpl oyers may perform adm nistrative tasks other than
payrol|l and pronotion w thout |osing safe harbor status.

Activities such as issuing certificates of
coverage and maintaining a list of enrolles
are plainly ancillary to a permtted function
(i nmpl ementi ng payrol | deductions). Activities
such an answeri ng brokers’ questions simlarly
can be viewed as assisting the insurer in
publicizing the plan. Oher activities that
arguably fall closer to the line, such as the
tracking of eligibility status, are conpatible
with the regul ation’ s ains.

Johnson, 63 F.3d at 1136; see also Byard v. Qualnmed Plans for

Health, Inc., 966 F. Supp. 354, 359 (E.D. Pa. 1997) (“The courts

have broadly construed [the safe harbor provision] in light of the
policy underlying the regul ation generally.”).

Here, the Medical Center made its enpl oyees aware of the
opportunity to obtain coverage, but stopped short of endorsing the
program The Medi cal Center did not market the plan as its own or
offer it as a supplenent to other prograns, or act in any manner as
an insurance carrier. Furthernore, the policy did not nake

reference to the Medical Center or to subscribers’ rights under

ERI SA. See Johnson, 95 F.3d at 437 (summary plan description
listing rights under ERI SA falls under ERI SA); Hansen, 940 F. 2d at
977-78 (safe harbor inapplicable in part because enpl oyer pronoted

plan as “our plan” and informational packet was enbossed wth

conpany logo). In these circunstances, an objectively reasonable

6



enpl oyee of the Medical Center would have realized that the plan
was a third-party offering and not subject to the enployer’s
control.

The adm nistrative functions perforned by the Mdica
Center were consistent with the safe harbor regul ation. According
to defendant, the Medical Center went beyond payroll and
pronotional activities in a nunber of respects: by paying the
premuns Wwth a corporate check, selecting the effective date of
the policy,® permtting insurance presentations at the medica
of fice, providing enpl oyee i nformati on to defendant, and answering
guestions about the policies. The first two activities are
ancillary to payroll functions; the |ast three are pronotional in
nature. Furthernore, the Medical Center’s admi nistrative rol e was
|l ess than that of the enployer in Johnson in that it did not
regul arly assist enployees in the clains process. 63 F.3d at 1136.
In short, the Medical Center “performed only adm nistrative tasks,
eschewi ng any rol e in the substantive aspects of programdesi gn and
operation.” |d.

Accordingly, defendant’s disability policy was not an
ERI SA enpl oyee welfare benefit plan, and plaintiff’'s claimis,

t herefore, not preenpted.*

%The Medi cal Center’s payroll manager adjusted the dates
to coincide wwth the timng of payroll deductions. Capuano dep. at
70.

“Because the plan falls within the safe harbor provision,
there is no need to determne whether the Medical Center
(continued...)



Edmund V. Ludwi g, J.

*(...continued)

“established or mai ntained” the disability plan. See 29 U S.C. 8§
1002(1) (1998).



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANCES M BAGDEN : ClVIL ACTI ON
V. :
THE EQUI TABLE LI FE ASSURANCE :
SOCI ETY OF THE UNI TED STATES : NO. 99-66
ORDER
AND NOW this 11th day of May, 1999, plaintiff Frances M
Bagden’s disability insurance «clainms against defendant The
Equitabl e Life Assurance Society of the United States are hel d not

to be preenpted by ERI SA

Ednmund V. Ludw g, J.



