IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA S. RADZI WON : CIVIL ACTI ON
V.

DAMON J. ZARZYCKI ; NO. 98-2007

MEMORANDUM

VWALDMAN, J. May 11, 1999

This is a negligence action arising froma notor
vehicle accident. Jurisdiction is predicated on diversity of
citizenship. Plaintiff seeks conpensation for pain and suffering
associated with injuries sustained in the accident. Presently
before the court is defendant’s notion for sunmary judgnent.

In considering a notion for summary judgnent, the court
det erm nes whet her "the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue of
material fact and that the noving party is entitled to judgnent

as a matter of law" Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

v. CGeneral Modtors Corp., 786 F.2d 564, 568 (3d Cir. 1986). Only

facts that may affect the outconme of a case are "material."
Anderson, 477 U.S. at 248. Al reasonable inferences fromthe
record nust be drawn in favor of the non-novant. See id. at 256.

The novant has the initial burden of denobnstrating the absence of



genui ne issues of material fact. The non-novant nust then
establish the existence of each el enent on which she bears the

burden of proof. See J.F. Feeser, Inc. v. Serv-A-Portion, Inc.,

909 F.2d 1524, 1531 (3d Gir. 1990) (citing Cel otex Corp. V.

Catrett, 477 U S. 317, 323 (1986)), cert. denied, 499 U S 921

(1991). The non-noving party must present evidence fromwhich a
reasonable jury could return a verdict in her favor. See

Anderson, 479 U.S. at 248; WIllians v. Borough of Wst Chester,

891 F.2d 458, 460 (3d Cr. 1989); Wods v. Bentsen, 889 F. Supp.

179, 184 (E.D. Pa. 1995).

From t he evidence of record, as uncontroverted or in
the light nost favorable to plaintiff, the pertinent facts are as
fol |l ow.

On June 10, 1997, at approximately 5:20 p.m, on
Taylorsville Road in Upper Mkefield, Bucks County, defendant’s
pi ckup truck rear-ended plaintiff’s van as she stopped to all ow
the car in front of her to make a left turn. Follow ng the
accident, plaintiff suffered | ower-back pain, neck pain and
headaches.

The day after the accident, plaintiff consulted her
famly doctor, Dr. Jeff Blunenthal. He prescribed anti-

i nflammatory nmedi cation. He did not order x-rays or prescribe
physi cal therapy or other treatnent. The nedication Dr.

Bl ument hal prescribed was not effective. In August 1997,



plaintiff consulted another doctor, Dr. Alan Fallick. He
prescribed a different anti-inflammatory nedicati on and suggested
physi cal therapy. He did not order x-rays.

Plaintiff’s synptons persisted. On Septenber 9, 1997,
she consulted a chiropractor, Dr. David Ranella, who treated
plaintiff until Septenber 29, 1997. The chiropractic treatnents
al | evi at ed her neck pain sonmewhat, but she continued to have
| ower back pain and headaches.

On Novenber 24, 1997, plaintiff consulted Dr. Evel yn
Wtkin, an orthopedist. Dr. Wtkin prescribed another pain
medi cation, took x-rays, and recommended an el ectronyogram and
magneti ¢ resonance i magi ng. The el ectronyogram was perforned by
Dr. @urcharan Si ngh on Novenber 26, 1997. Dr. Singh concl uded
that the results of plaintiff’s electromyogram were consi stent
with chronic right L5-S1 radiculopathy. The results of the
magneti c resonance i magi ng, perforned at the Lower Bucks Hospital
on Decenber 5, 1997, were negative. Plaintiff did not thereafter
seek nedical treatnent for any injuries related to the June 1997
acci dent.

Plaintiff’s chiropractor concluded that her injuries
may be permanent and degenerative. Plaintiff has continued to
experience occasional pain which limts her ability to do
househol d activities, including carrying a filled |aundry basket

upstairs. She sonetimes experiences pain when she attenpts to



wal k, sit or stand for extended periods. Plaintiff testified
that her injury has interfered wth sexual relations wth her
husband. Plaintiff continues to take Advil and anti-inflammtory
medi cati on when her back hurts. Since the accident, plaintiff
has not been able to ride a bicycle. Prior to the accident,
plaintiff went for bicycle rides of about a mle with her
daught er during nost weekends.

After her accident, plaintiff continued to work as a
route driver for Del/Val Advantage Couriers. |In |ate Septenber
1997, plaintiff left Del/Val to work for Airborne Express.
Plaintiff switched jobs because she believed she woul d have
greater job security with Airborne Express. She was al so aware
that during an initial period of "casual" enploynent, she would
only have to work one or two days per week which woul d be easier
on her back. During her 110-120 day period of "casual"
enpl oynent, however, plaintiff actually worked a full five-day
week during nore than five weeks. After conpleting her "casual"
enpl oynent period, plaintiff becanme a full-tinme driver for
Ai rborne Express. On Septenber 22, 1998, plaintiff switched from
full-time to "on-call" status for reasons unrelated to her June
1997 aut onobil e acci dent.

Plaintiff’s job as a delivery driver requires her to
drive six to seven hours per day and wal k for about an hour in

the course of making 30 to 40 deliveries a day. She has to lift



packages of up to 50 pounds between one and five tines a day,
al though in the period imedi ately foll ow ng her accident,
Del /Val allowed her to avoid heavy |lifting because of her injury.

I n Septenber 1998, plaintiff reinjured her back lifting
a container at work. She saw Dr. Bonner who prescribed
hydr ocodone, a narcotic pain nedication. Prior to the Septenber
1998 injury, plaintiff experienced occasional back pain,
dependi ng on how nuch physical activity she engaged in.

At the tinme of plaintiff’s autonobile collision with
defendant, plaintiff was covered by an autonobil e insurance
policy with "limted tort" coverage.

Under the Pennsyl vania Mdtor Vehicle Financial
Responsibility Law (MFVRL), 75 Pa. C.S. A 8§ 1701, et seq.

i nsureds who choose "limted tort" coverage pay | ower insurance
prem uns but cannot recover damages for noneconom c | 0ss unl ess
they suffer a "serious injury." The MFVRL defines a "serious
injury" as "a personal injury resulting in death, serious

i npai rment of body function or permanent serious disfigurenent.”
See 75 Pa. CS. A 8§ 1702. Wiether an injury is "serious" is a
question of fact which may thus be decided on summary judgnent

only when reasonable m nds could not differ. See Washi ngton v.

Baxter, 719 A 2d 733, 740 (Pa. 1998).
Pl ainti ff does not contend that she suffered a

"permanent serious disfigurement.” Thus, the only question is



whet her she suffered a "serious inpairnment of body function." In
determ ni ng whether an injury has caused a "serious inpairnent of

body function,” the focus is not on the injury itself but on how
it affected a particular bodily function. In determ ning whether
an i npairnment was serious, the factors to consider include the
extent of the inpairnent, the length of tinme the inpairnent

| asted, the treatnment required to correct the inpairnent and any
ot her relevant factors. An inpairnent need not be permanent to

be seri ous. | d.

The Pennsyl vani a Suprene Court in WAshi ngton expressly

adopted the "serious inpairnent of body function"” inquiry and

guidelines set forth by the Mchigan Suprene Court in D Franco v.

Pi ckard, 398 N.W2d 896, 901 (Mch. 1986), as the Pennsyl vani a
| egi slature nodeled the WFRL "limted tort" |anguage on simlar

| anguage in a Mchigan no-fault statute. See Washington, 719

A 2d at 739 & nn. 8-9 (discussing legislative history of
Pennsyl vani a statute). Although the M chigan |egislature
subsequent|ly anended its definition of "serious inpairnent of
body function,"” prior decisions of the Mchigan courts are thus
instructive in defining the termfor purposes of the MVFRL

The M chigan Suprene Court in D Franco held that:

(1) whether a plaintiff suffered a "serious

i mpai rment of body function"” is a jury

guestion even when there is no nmateri al

factual dispute as to the nature and extent

of the plaintiff’s injuries, so long as
reasonable mnds could differ as to whet her



The Court

or not they constituted a "serious inpairnment
of body function,” 398 N.W2d at 900;

(2) relevant factors in determ ning whet her
an injury caused a "serious inpairnent of
body function"” are the extent to which a body
function has been inpaired (e.g., 75 percent
reduction in back function), the significance
of the body function inpaired (e.g., a 10
percent permanent reduction in brain function
is a nore serious inpairnent of body function
than a 10 percent permanent limtation in
neck notion), the length of tine an

i mpai rment | asts, the type of treatnent
required to rectify the inpairnent (e.g., an
i mpai rment requiring surgical correction may
be | ess serious than one which can be
remedi ed by bed rest), the plaintiff’s
abilities and activities before and after the
accident insofar as it establishes the

exi stence, extent and duration of an

i mpai rment of body function, 398 N. W2d at
914- 15;

(3) a plaintiff need not have suffered
"catastrophic" injuries to have sustained a
"serious inpairnment of body function," 398
N. W2d at 901; and.

(4) the relevant inquiry is not the

"plaintiff’s general ability to | ead a nornal

life,” 398 NW2d at 901, although "a

conparison of plaintiff’s abilities and

activities before and after the accident may

be relevant insofar as it establishes the

exi stence, extent, and duration of an

i npai rment of body function,” 398 N.W2d at

914- 15.

in D Franco al so recogni zed that the ability to use

one’s back in lifting is a "body function.”™ 398 N W2d at 922-

24.



Whet her an acci dent caused a "serious inpairnent of
body function" is a question for the jury "in all but the

cl earest of cases." Washington, 719 A 2d at 740.

Plaintiff has produced evidence that the June 1997
accident significantly inpaired the functioning of her back. She
has testified that she has trouble lifting, carrying and riding a
bi cycle. She has testified that sexual relations with her
husband have been inpaired. She presented evidence that the
i npai rment may be pernmanent and degenerative. The court cannot
conscientiously conclude that if they found such evidence
credible, no rational jury could conclude that plaintiff suffered

a "serious inpairnent of body function w thin the neani ng of

t he MVFRL.
V. Concl usion
For the foregoing reasons, defendant’s notion will be
denied. An appropriate order wll be entered.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA S. RADZI WON : ClVIL ACTI ON
V.
DAMON J. ZARZYCKI NO. 98- 2007
ORDER
AND NOW this day of May, 1999, upon

consi deration of defendant’s Mtion for Summary Judgnent (Doc.
#13) and plaintiff’s response thereto, consistent with the
acconpanyi ng nenorandum | T IS HEREBY ORDERED that said Mdtion is

DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



