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Pl aintiff,
V.

PHI LADELPHI A | NTERNATI ONAL
Al RPORT, et al .,

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. August 5, 2003

| NTRCDUCTI ON
Plaintiff, Andrew Fullman, has filed this pro se action
agai nst his fornmer enployer, Laidlaw Transit ("Laidlaw'), his
former supervisor at Laidlaw, Perry Vedder ("Vedder"), the Cty
of Phil adel phia, the Philadel phia International Airport ("the

Airport")?!, various enployees of the Airport, including Dennis

1. The Phil adel phia International Airport is a sub-division of

t he Departnent of Conmerce, which is an operating departnment of
the Gty of Philadelphia. As such, the Airport is not a separate
legal entity fromthe Cty of Philadel phia. See 53 Pa. Cons.
Stat. Ann. 8§ 16257 (West 1998); see also Regalbuto v. Cty of

Phi | adel phia, 937 F. Supp. 374, 377 (E.D. Pa. 1995) (hol ding that
departments within the City are not separate |legal entities that
can be sued), aff'd 91 F.3d 125 (3d Cir.), cert. denied, 117 S.
Ct. 435 (1996). Thus, any clains against the Airport are
duplicative of any clains asserted against the City and sunmary
judgnment will be granted as to all clains against the Airport.
However, the Court will refer to the Gty of Philadel phia, the
Airport and the Airport Oficials, collectively as the "Airport
Def endant s".




Bouey, the Director of Aviation at the Airport ("Bouey"), Jim
Lynch, the Airport Operations Superintendent ("Lynch"), Charles
| sdel |, the First Deputy Director of Aviation ("Isdell") and Mark
Gale, the Airport Operations Manager ("Gale") (collectively
"Airport officials"), as well as Anthony Baselice ("Baselice"),
an individual who works at the Airport for an airlines. This
action arises fromplaintiff's alleged wongful term nation by
his enpl oyer, Laidlaw. Specifically, plaintiff clains that al
def endants di scri m nated agai nst hi mbased on his race, gender,
and alleged disability in violation of Title VII of the Gvil
Ri ghts Act of 1964 ("Title VII"), the Pennsylvania Human
Rel ati ons Act ("PHRA"), and the Anerican with Disabilities Act
("ADA"). In addition, plaintiff asserts, against all defendants,
a violation of his constitutional rights under 42 U S.C. § 1983,
as well as pendant state clains for enotional distress, wongful
term nation and defamation

Before the Court are summary judgnent notions of
def endant s Lai dl aw and Vedder, the Airport defendants, as well as
def endant Baselice. For the reasons stated below, the Court wll
dism ss without prejudice plaintiff's Title VII and ADA cl ai ns
agai nst defendant Laidlaw for failure to exhaust adm nistrative
remedi es, and grant each defendants' notions for sunmary judgment

on all plaintiff's remaining clains.



1. BACKGROUND
A Facts.

The following facts are not in dispute or are construed
inthe light nost favorable to the plaintiff. Plaintiff was
hired by Laidlaw to serve as a shuttle bus driver at its Airport
facility on June 24, 1996, to work the overni ght enpl oyee shuttle
bus at the Airport. Pursuant to it contract with the Airport,?2
Laidlaw s shuttle drivers were responsible for transporting
Ai rport enpl oyees between the various termnals and the enpl oyee
parking lot.® During their shifts, Laidlaw drivers were required
to continuously make these designated "runs" around the Airport.

In June of 1997, defendant Laidlaw term nated plaintiff
after plaintiff was involved in an accident with another bus (the
"First Termnation"). Plaintiff filed a grievance through the
Uni on requesting reinstatenent. Laidlaw agreed to reduce
plaintiff's discipline to a suspension and plaintiff returned to
work in |ate June.

I n Novenber of 1997, Vedder received a report fromthe
Airport QOperations Departnent that plaintiff was not naking al

hi s designated runs as required by Laidlaw policy and Laidl aw s

2. Laidlaw s contract with the Airport expired on June 30, 1998
and was not renewed.

3. Al drivers, including plaintiff, were nenbers of the
Teansters Local No. 115 ("Union"). The enploynment relationship
bet ween the Union and Lai dl aw was governed by a collective
bar gai ni ng agreenent between the parties.
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contract with the Airport. After review ng certain conputer
print-outs, which tracked all runs made by all enpl oyees, Vedder
concluded that plaintiff was not making certain designated runs.
In addition, after a review of plaintiff's tine sheets, Vedder
concluded that plaintiff had falsely indicated that he had nade
the runs but had not picked up any passengers when, in fact, he
had ski pped sonme runs for a bathroom break. As a result, Laidlaw
termnated plaintiff (the "Second Term nation") for a second
time. After his Second Term nation, plaintiff filed another
grievance through the Union. Pursuant to the procedure in the
col l ective bargaining contract, Vedder attended a neeting with
Uni on representatives and plaintiff to discuss the firing. At
the neeting, plaintiff alleged that he had not falsified any
reports but nmerely recorded his bat hroom breaks according to the
way he and all other Laidlaw enpl oyees were trained. Laidlaw
again settled the grievance by reinstating plaintiff.

In April of 1998, plaintiff was term nated for the
third (the "Third Termnation") and final tinme. It is the Third
Term nation that is before the Court at this time. The Third
Term nation was al |l egedly precipitated by events which occurred
on March 20, 1998. During one of his runs that evening,
plaintiff stopped his bus outside the American Airlines termnal,
illumnated the "out of service" sign and proceeded to use the

restroom Wen plaintiff returned to his bus sonme Anmerican



Airline enpl oyees, who were waiting for the bus, approached
plaintiff and questi oned where he had been. According to
plaintiff, defendant Baselice began cursing at plaintiff for
usi ng the bathroom and an argunent ensued. Plaintiff asked his
di spatcher to call the police, who arrived shortly thereafter and
di ffused the dispute by calling another bus to take the enpl oyees
to the enpl oyee parking lot. The next day, defendant Baselice
filed a witten conplaint about plaintiff with Laidl aw and

def endant Lynch, the Airport Director of Operations.

On March 31, 1998, Vedder received a letter from Lynch,
whi ch stated that Lynch had received Baselice's conplaint and
requested that Vedder provide a witten response regarding
plaintiff's actions as soon as possible. After receiving this
nost recent conpl aint about plaintiff, Vedder suspended plaintiff
pendi ng an investigation and another neeting with the Union.
Prior to that neeting, however, Lynch told Vedder that based on
plaintiff's repeated m sconduct and the |latest altercation with
the Anerican Airline enployees, the Airport would no | onger
permt plaintiff to work at the Airport. Imediately thereafter
Lynch had plaintiff's Airport identification badge deacti vated,
effectively barring plaintiff's access to the Airport.

At the nmeeting with the Union, Vedder explained to the
Uni on representative that he had suspended plaintiff pending an

i nvestigation and that Laidlaw could not retain plaintiff as a



shuttl e bus driver because Lynch had forbidden himfrom working
at the Airport. As a result, Laidlaw instituted the Third
Term nati on.

After the Third Term nation, plaintiff did not file a
grievance within the tine period provided for under the
coll ective bargaining contract. Rather, plaintiff filed the

i nstant acti on.

B. Procedural and Adm nistrative History.

I n Decenber of 1997, follow ng his Second Term nati on,
plaintiff filed a charge of discrimnation ("First Charge") wth
t he Phil adel phia Comm ssion on Human Rel ations ("PhilaCHR'). 1In
the First Charge, plaintiff alleged that the First Term nation
and the Second Term nation were based on gender discrimnation.

After his Third Termnation in April 1998, plaintiff
filed a second charge of discrimnation ("Second Charge") wth
Phil aCHR, alleging that Laidlaw fired himin retaliation for
filing the First Charge. Shortly thereafter, plaintiff anended
the Second Charge ("Anmended Second Charge"), adding a new claim
and asserting that prior to the Third Term nation, he had
subm tted docunentation to Laidlaw regarding his serious nedical
condition which required himto take frequent bathroom breaks.
These charges are still pending before the PhilaCHR  Plaintiff

has not filed any charges of discrimnation with the Equal



Enpl oyment Cpportunity Comm ssion ("EEOC') or the Pennsylvania

Human Ri ghts Conm ssion ("PHRC').

C. Plaintiff's d ains.

Al t hough plaintiff's conplaint is not organi zed al ong
separate counts agai nst each of the defendants, it appears from
the pleadings and plaintiff's deposition testinony, that
plaintiff has attenpted to set forth the following clains: 1) the
defendants term nated plaintiff on account of his race and gender
in violation of Title VIl; 2) the defendants termnated plaintiff
based on an alleged disability in violation of the ADA, 3) the
def endants discrimnated against himin violation of his
constitutional rights under 42 U S.C. § 1983; 4) the defendants
termnated himin retaliation for plaintiff filing the grievance
with the Union and the PhilaCHR in violation of Title VII; and 5)
defendants "wongfully termnat[ed]" plaintiff fromhis

enpl oynent with Laidl aw wi thout "just cause".*

1. LEGAL STANDARD
Summary judgnent is appropriate if the noving party can

"show that there is no genuine issue as to any material fact and

4. In addition to the wongful termnation claim plaintiff also
asserts other various state law clains including a claim of
"“crimnal conspiracy” and enotional distress as to al

def endants, and defamati on agai nst defendant Baseli ce.
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the noving party is entitled to judgnent as a matter of [aw. "
Fed. R Cv. P. 56(c). Wen ruling on a notion for summary
judgnent, the Court nust view the evidence in the |ight nost

favorable to the non-novant. Mat sushita Elec. Indus. Co., Ltd.

V. Zenith Radio Corp., 475 U. S. 574, 587 (1986). The Court nust

accept the non-novant's version of the facts as true, and resol ve

conflicts in the non-novant's favor. Big Apple BMN Inc. v. BMV

of N. Aner., Inc., 974 F.2d 1358, 1363 (3d Cr. 1992), cert.

deni ed, 507 U.S. 912 (1993).
The noving party bears the initial burden of
denonstrating the absence of genuine issues of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). Once the

nmovant has done so, however, the non-noving party cannot rest on
its pleadings. See Fed. R Cv. P. 56(e). Rather, the non-
movant nust then "nmake a showi ng sufficient to establish the

exi stence of every elenent essential to his case, based on the
affidavits or by depositions and adm ssions on file." Harter v.

GAF Corp., 967 F.2d 846, 852 (3d G r. 1992); see also Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 255 (1986). Because a non-

nmovi ng party is proceeding pro se, he is not relieved of the
obligation under Rule 56(e), to produce evidence that raise a

genui ne issue of material fact. See Wade v. Woten, No. 90-2373,

1993 W. 298715, at *5-6 (E.D. Pa. July 30, 1993) (recognizing

that, although all reasonable |atitude nust be afforded the pro



se litigant, just like any other party, they are subject to the

obligations of Rule 56(e)).

I11. DI SCUSSI ON

A. Title VIl discrimnation and ADA cl ai ns.

"Title VIl and the ADA regul ate the relationship
bet ween enpl oyers and enployees. As a result, in Title VII and
ADA cases, the relevant question is . . . whether the defendant
is the plaintiff's enployer under the statute. If the defendant
is an enployer, as defined by the statute, he or she may be sued

under Title VIl or the ADA." Doe v. WIlliam Shapiro, Esq. P.C.

852 F. Supp. 1246, 1253 (E.D. Pa. 1994). Title VII authorizes a
cause of action only agai nst enpl oyers, enploynent agencies,
| abor organi zations, and training prograns, see 42 U S.C. 8§
2000e-(2), just as the ADA simlarly covers only enpl oyers,
enpl oynent agenci es, and | abor organi zations, see 42 U S.C 8§
12111(2).

In the present case, plaintiff has not alleged the
exi stence of an enploynent relationship with defendants Baselice
or the Airport defendants. In fact, it is undisputed that
Laidlaw was plaintiff's enployer. At his deposition, plaintiff

testified that his work schedul e was controlled by Laidlaw, he



received all his benefits from Laidlaw, and was hired by Laidl aw.
He specifically denied working for any of the other defendants.
See Ex. Cto Vedder and Laidlaw s Mdt. for Summ J. at 10, 18
("Pl."s Dep."). Thus, summary judgnent on the Title VII and ADA
clains asserted against the Airport defendants, and Baselice, the
Anmerican Airline enployee, nust be granted.

Summary judgnent on plaintiff's ADA and Title VI wll
al so be granted for defendant Vedder. The Third Crcuit in

Sheridan v. E. 1. DuPont de Nemburs and Co., 100 F.3d 1061, 1078

(3d CGr. 1996), cert. denied, 117 S. C. 2532 (1997), concl uded

that Congress did not intend to hold individual enployees |iable
under Title VII. Wile the Third Crcuit has not directly ruled
on whet her individuals can be held Iiable under the ADA, the
Third Circuit has noted that the ADA definitions on who can be

held liable "mrror [those] of Title VII." Sheridan v. E.|I

DuPont de Nemours and Co., No. 94-7509, 74 F.3d 1439, 1996 W

36283, at *13 (3d Gr. Jan. 31, 1996), vacated on other grounds

by 100 F. 3d 1061 (3d Cr. 1996) (en banc). In addition, district
courts in the Third Grcuit, faced with the issue of whether the
ADA permts individual liability, have held that individual

enpl oyees cannot be held |iable under the ADA. See, e.q.

Brannaka v. Bergey's, Inc., No. 97-6921, 1998 W. 195660, at *2

(E.D. Pa. Mar. 30, 1998); Saylor v. Ridge, No. 97-1445, 1998 W

7119, at *7 (E.D. Pa. Jan. 8, 1998); Lantz v. Hospital of the
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Univ. of Pa., No. 96-2671, 1996 WL 442795, at *1 (E.D. Pa. July

30, 1996); Waring v. Gty of Phila., No. 96-1805, 1996 W. 208348,

at *2 (E.D. Pa. Apr. 26, 1996); darke v. Witney, 907 F. Supp.

893, 895 (E.D. Pa. 1995).

The evi dence shows that defendant Vedder is an enpl oyee
of Laidlaw. To the extent that plaintiff is asserting individual
liability agai nst Vedder under Title VII and the ADA, summary
judgment will be granted for Vedder on those clains.®

The only defendant agai nst which plaintiff potentially
could proceed on his Title VII and ADA clains is his forner
enpl oyer, Laidlaw. However, plaintiff's ADA and Title VII clains
W ll be dismssed without prejudice, for failure to exhaust

adm ni strative renedies.®

5. In addition, to the extent that plaintiff has asserted a

di scrim nation clai magai nst Vedder in his individual capacity
under the PHRA, sunmary judgnment will also be granted on this
claim A court may not hold an enployee individually liable
under the PHRA unless the plaintiff asserts and proves that the
enpl oyee actively "aided, abetted or incited" the enployer's
discrimnation. See Dici v. Pennsylvania, 91 F.3d 542, 552 (3d
Cr. 1996). Plaintiff has failed to offer any evidence on this
i ssue.

6. Although the pending notion is a notion for summary judgnent,
the Court will treat the notion as a Rule 12(b)(6) notion. See
Robi nson v. Dalton, 107 F.3d 1018, 1022 (3d Cr. 1997)
(concluding that a notion to dismss a Title VII suit for failure
to exhaust the EEOC process should be treated as a Rule 12(b)(6)
notion). In light of this standard, the Court has not considered
matters outside of plaintiff's conplaint.

11



Prior to filing a lawsuit under Title VIl or the ADA’,
a plaintiff nust file a charge of discrimnation with the EEOCC
and receive a right to sue letter before filing a conplaint in

federal court. See 42 U . S.C. § 2000e-5(e)(1), (f)(1) ; see also

McDonnel | Douglas Corp. v. Green, 411 U S. 792 (1973); Ostapow cz

v. Johnson Bronze Co., 541 F.2d 394, 398 (3d GCr. 1976), cert.

denied, 429 U. S. 1041 (1977). As the Third Grcuit has

expl ained, "[t]he purpose of requiring an aggrieved party to
first resort to the EECC is twofold: to give notice to the
charged party and provide an avenue for voluntary conpliance

W thout resort to litigation." Qus v. GC Mirphy co., 562 F.2d

880, 888 (3d Cir. 1977). Defendant Laidlaw argues that plaintiff
cannot now sue in federal court because plaintiff has failed to
file a charge with the EECC and has not received a right to sue
letter. Plaintiff, however, has filed charges with the
Phi | adel phi a Conm ssi on on Human Rel ati ons (PhilaCHR), an agency
of the City of Phil adel phia.

Courts within this district have concluded that a
charge of discrimnation filed with PhilaCHR is "deened fil ed

with the EEOCC." Kendra v. Nazareth Hosp., 857 F. Supp. 430, 431

(E.D. Pa. 1994); see also Holnes v. Pizza Hut of Am, Inc., No.

97-4967, 1998 W. 564433, at *3 (E.D. Pa. Aug. 31, 1998); Larnore

7. A party who brings an enploynment discrimnation claimunder
the ADA nust follow the adm nistrative procedures set forth in
Title VII, 42 U S.C. § 2000e-5. See 42 U S.C. § 12117(a).

12



v. RCP/JAS, Inc., No. 97-5330, 1998 W. 372647, at *3 (E.D. Pa.
May 19, 1998). |In Kendra, the court was presented with evidence
that the EEOC and PhilaCHR had entered into a "work-sharing
agreenent” which provided that notice would be given to the EECC
when a conplaint was filed with PhilaCHR and vi sa versa. Kendra,
857 F. Supp. at 432-33. The work-sharing agreenent further
stated that the EECC recogni zed the expertise of the PhilaCHR in
handl i ng di scrimnation cases, and had agreed to accord
"substantial weight to the [PhilaCHR] final finding and order."
Id. at 433. As a result, the court concluded that a charge fil ed
with PhilaCHR is also filed with EECC. 1d. at 432.

Assum ng, w thout deciding, that plaintiff's charges of
discrimnation filed with the PhilaCHR are deened filed with the
EECC, and that a work sharing agreenent was in place between the
EECC and PhilaCHR at the tinme of plaintiff's filing,® nmere filing
with the PhilaCHR does not satisfy the statutory requirenent that
pl ainti ff exhaust adm nistrative renedies. Rather, after filing
wth the appropriate adm nistrative agency, in this case the
Phil aCHR, a plaintiff nust await the agency's determ nation and
i ssuance of a right to sue letter before filing suit in federal

court. See 42 U.S.C. 8§ 2000e-5(f); see al so Reddi nger v.

8. As discussed in Kendra, as late as 1994, a work sharing
agreenent exi sted between the EEOCC and PhilaCHR.  For the
pur poses of this decision, the Court will assume such an
agreenent is still in place.
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Hospital Central Services, 4 F. Supp. 2d 405, 409 (E.D. Pa. 1998)

("To properly sue an enpl oyer under the ADA, a plaintiff nust
first file a charge of discrimnation with the [ EEOC] and receive
aright to sue letter.").

Congress articulated two reasons why the adm nistrative
agency nust be given an opportunity to conduct an investigation
before a plaintiff is allowed to sue in federal court:

"[a]dm nistrative tribunals are better equipped to handle the
conplicated issues involved in enploynent discrimnation cases"
and 2) "the sorting out of the conplexities surroundi ng

enpl oynent discrimnation can give rise to enornous expenditure
of judicial resources in already heavily overburdened Federal

district courts." Mteles v. University of Pa., 730 F.2d 913,

917 (3d Cr.), cert. denied, 469 U S. 855 (1984). Specifically,

Congress has provided that only after the investigative process
has concluded and the adm nistrative agency has decided not to
file an action nor has settled the matter, and the plaintiff is
notified by way of a right to sue letter or simlar docunent, may
plaintiff proceed in federal court. See 42 U S.C. 8§ 2000e-
5(f)(1).

Fromthe face of plaintiff's conplaint, this Court
cannot establish whether plaintiff has exhausted his
adm nistrative renmedies. Nor is there any evidence of record

that PhilaCHR conpleted its investigation and decided to

14



prosecute the case or, on the other hand, issued a right to sue
letter to plaintiff. Thus, the Title VII and ADA cl ai ns agai nst
defendant Laidlaw wll be dism ssed without prejudice to
plaintiff to reassert his clains against Laidlaw if he can show
or plead in good faith that he has exhausted the requisite

admi ni strative renedies.?®

B. 1983 d ai ns.

In order to prevail on his 8§ 1983 claim plaintiff nust
denonstrate that: (1) a person deprived himof a constitutional
right; and (2) the person who deprived himof that right acted

under color of state law. Goman v. Townshi p of Mnal apan, 47

F.3d 628, 633 (3d Cir. 1995). "As the 'under color of state |aw
requirenent is part of the prima facie case for § 1983, the
plaintiff bears the burden of proof on that issue.” 1d. at 638.
The color of state |law analysis "is grounded in a basic and cl ear
requi renent, 'that the defendant in a 8 1983 action have

exerci sed power possessed by virtue of state |aw and nade
possi bl e only because the wongdoer is clothed with the authority

of state | aw. ld. (quoting West v. Atkins, 487 U S. 42, 49

9. Simlar to the prerequisites for filing a Title VII and ADA
suit, a plaintiff nmust exhaust his adm nistrative renedies
avai |l abl e under the PHRA before filing a lawsuit. See Schofield
V. Trustees of the Univ. of Pa., 894 F. Supp. 194, 197 (E.D. Pa.
1995). However, for the reasons articulated in Section D infra,
the Court will decline jurisdiction to hear plaintiff's PHRA

cl ai m agai nst Lai dl aw and thus not address this issue.
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(1988)). Furthernore, "[a] private action is not converted into
one under color of state |aw nmerely by sone tenuous connection to
state action. The issue is not whether the state was involved in
sone way in the relevant events, but whether the action taken can
be fairly attributed to the state itself."” 1d. (citing Jackson

v. Metropolitan Edison Co., 419 U S. 345, 351 (1974)).

1. Def endant Baselice

The Court concludes that neither the allegations
asserted by plaintiff in his conplaint nor the factual clains
made at his deposition, even if accepted as conpletely true,
establish that defendant Baselice was acting under the col or of
state law. It is uncontroverted that Baselice is a private
citizen who works for Anerican Airlines, a conpany neither owned
nor operated by any governnment agency or actor. In addition,
plaintiff has presented no evidence to suggest that Anerican
Airlines perforns a governnental function in flying private
passengers between the Phil adel phia International A rport and
other location. Therefore, defendant Baselice is entitled to

judgnment as a matter of law on plaintiff's 8§ 1983 cl aim

2. Def endant s Vedder and Lai dl aw.

The record al so shows that defendant Vedder is a

private citizen and Laidlaw is a conpany that is neither owned

16



nor operated by any governnent agency or actor. Nor is there any
evi dence that defendant Laidlaw was involved in the performance
of a traditional governnental function or provided a governnental
servi ce which has been the exclusive prerogative of the state.

See Black v. Indiana Area Sch. Dist., 985 F.2d 707, 710 (3d Gr.

1993) (concluding that state contractor and its enpl oyees are not
state actors because functions perfornmed were not "traditionally

t he exclusive prerogative of the State") (citing Rendell-Baker v.

Kohn, 457 U. S. 830, 842 (1982)). Thus, defendants Vedder and
Laidlaw are entitled to summary judgnent because they are not
state actors.

Moreover, plaintiff also asserts that Vedder, Laidl aw,
and the Airport Oficials conspired to deprive himof his
constitutional rights. Plaintiff clains that the Airport
Oficials, specifically defendant Lynch, forced Laidlaw to
termnate plaintiff because of his race and disability, and in
retaliation for filing the previous grievances. Pl.'s Conpl. 1
16-18; PI.'s Dep. at 30, 38, 54, 86-97.

Conspiracy with a state actor will subject a private
party to liability under 8 1983, provided that the state actor
pl ayed a significant role in the alleged deprivation of rights

suffered by the plaintiff. Rourke v. United States, 744 F. Supp

100, 104 (E.D. Pa. 1988), aff'd, 909 F.2d 1477 (3d G r. 1990).

"Agreenent is the sine gua non of a conspiracy. As the Third

17



Crcuit has explained, to allege a civil conspiracy for purposes
of § 1983, the plaintiff nust aver 'a conbination of two or nore
persons to do a crimnal act, or to do an unlawful act by

unl awf ul nmeans or for an unlawful purpose. Spencer V.

Stei nnman, 968 F. Supp. 1011, 1020 (E.D. Pa. 1997) (citing Amm ung

v. Gty of Chester, 494 F.2d 811, 814 (3d Gr. 1974)). "It is

not enough that the end result of the parties' independent
conduct caused plaintiff harmor even that the all eged
perpetrators of the harmacted in conscious parallelism"™ 1d.
"[Nor is it] enough to show that the private actors and the state
actors m ght have had a common goal or acted in concert unless
there is a showing that they directed thensel ves toward an
unconstitutional action by virtue of a mutual understanding or

agreenent." Chicarelli v. Plynouth Garden Apartnments, 551 F.

Supp. 532, 539 (E.D. Pa. 1982) (citing Tarkowski v. Robert

Barlett Realty Co., 644 F.2d 1204 (7th Cir. 1980)).

The only evidence plaintiff produced regarding the
al | eged conspiracy was the March 31, 1998 letter fromLynch to
Vedder. In the letter, Lynch enclosed the conplaint from
Basel i ce, and asked Vedder to "provide [hin] with a witten
letter of response as soon as possible." Ex. Dto Airport

Oficials' Mt. for Sunmm J.1° This evidence is insufficient to

10. The entire letter reads as fol |l ows:
TO Perry Vedder
18



show that there was an agreenent or nutual understandi ng between
Lai dl aw and the Airport defendants to violate plaintiff's civil
rights. As a result, summary judgnent will be granted in favor

of defendants Vedder and Laidlaw on plaintiff's 8§ 1983 cl ai m

4. Ai rport Def endants.

As discussed, plaintiff has failed to produce any
evidence to show that the Airport Oficials conspired with
Laidlaw to violated plaintiff's constitutional rights. The
uncontradi cted evi dence shows that Laidlaw, not the Airport
Oficials, termnated plaintiff. Oher than pointing to the
letter fromLynch wote to Vedder, plaintiff has failed to

produce any evidence of a conspiracy. See Contenporary M ssion,

Inc. v. United States Postal Service, 648 F.2d 97, 107 (2d Cr.

1981) (concluding that conpl aint containing general allegations
of conspiracy to deprive person of constitutional rights cannot
w thstand summary judgnent). Plaintiff has not produced any

evi dence which shows that the Airport Oficials, alone or in

FROM Jim Lynch, Superintendent
SUBJECT: Enpl oyee Bus Conpl ai nt

Pl ease find enclosed a letter from American Airlines conmenting
on the actions of your driver Andrew Fullman on Friday March 20,
1998. You have had problens with this driver before and |
request that you provide ne with a witten letter of response as
soon as possi bl e.

Thank You for your imediate attention in this nmatter.

19



concert with Laidlaw, took any action which violated plaintiff's
constitutional rights. Moreover, the evidence of record shows
that the Airport Oficials had never net, seen, nor spoken with
plaintiff at any tine prior to this lawsuit. Thus, sunmary
judgnment will be granted.

In addition, plaintiff has failed to produce any
evidence to show that the Cty fired plaintiff or took any action
which violated his constitutional rights, pursuant to a policy or
customof the Cty. A nunicipality can be held |iable under
section 1983 for inplenenting an official policy, practice or

custom “' when execution of a governnent's policy or custom

whet her made by its | awmrakers or by those whose edicts or acts
may fairly be said to represent official policy, inflicts the
injury that the governnent as an entity is responsible under 8§

1983.'” Losch v. Borough of Parkesburg, Pa., 736 F.2d 903, 910

(3d Gr. 1984) (quoting Mnell v. Departnent of Social Services

of New York, 436 U S. 658, 694 (1978)). "A plaintiff nust

identify the challenged policy, attribute it to the city itself,
and show a causal |ink between execution of the policy and the
injury suffered.” Losch, 736 F.2d at 910. Plaintiff has failed
to identify any policy or custom and thus summary judgnent in
favor of the City will also be granted on plaintiff's § 1983

claim
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C. "Wongful Term nation" and Gther State Law d ai ns.

Having dism ssed plaintiff's Title VII and ADA cl ai ns
agai nst Laidlaw for failure to exhaust state adm nistrative
remedi es, and granted sunmmary judgnent on plaintiff's Title VII,
ADA and 8§ 1983 clains against all remaining defendants, the Court
Wl exercise its discretion, pursuant to 28 U S. C. 8§ 1367(c),
and wil| decline supplenental jurisdiction over plaintiff's state

| aw cl ai ns. Bor ough of West M fflin v. Lancaster, 45 F.3d 780,

788 (3d Gir. 1995).

D. Plaintiff's Mdtion to Anend.

Plaintiff has filed a notion to anend his conplaint to
add new defendants and a new cause of action. Specifically,
plaintiff seeks to anmend the conplaint to add an "unfair
representation” claimagainst the Teansters Local Union No. 115,
John P. Morris, the Secretary-Treasurer of the Union, and Ernie
Harris, a Business Agent for the Union. These allegation are
agai nst new parties and do not, as alleged, state new cl ai ns

agai nst the original defendants.! Since the Court has disn ssed

11. Under Section 301 of the Labor Managenent Rel ations Act, a
party may bring a claimagainst the enpl oyer, the Union or both.
See 29 U S.C. § 185; Berg v. United Steel Wrkers of Am, Local
3733, No. 98-308, 1998 W. 165005, at *4 (E.D. Pa. Apr. 8, 1998).
Plaintiff's proposed anended conpl aint only inplicates the Union.
In fact, consistent with this claimagainst the Union only,
plaintiff testified in his deposition that he was not asserting a
wr ongf ul discharge clai magainst his enployer, Laidlaw, based on
the coll ective bargaining agreenent. See Pl.'s Dep. at 78-79.
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all of the clainms in the original conplaint as to each of the
ori ginal defendants, there is nothing pending before the Court.
Therefore, the Court will deny plaintiff's notion to anmend as

noot . 12

' V.  CONCLUSI ON

An appropriate order foll ows.

12. This denial is, of course, without prejudice to plaintiff's
right to file an i ndependent action agai nst the proposed
defendants in the proper forum if warranted.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANDREW FULLMAN, : ClVIL ACTION
: NO. 98-3674
Pl aintiff,
V.

PHI LADELPHI A | NTERNATI ONAL
Al RPORT, et al.

Def endant s.

ORDER

AND NOW this 10th day of May, 1999, upon consi deration
of defendant Baselice's notion for sunmary judgnent (doc. no.
21), and defendants City of Philadel phia, the Airport, Bouey,
Lynch, Isdell and Gale's notion for summary judgnent (doc. no.
22), plaintiff's response thereto (doc. nos. 29), and defendants
Lai dl aw and Vedder's notion for summary judgnent (doc. no. 23),
and plaintiff's response thereto (doc. no. 28), it is hereby
ORDERED t hat :

1. Def endant Baselice's notion for summary judgnent
i s GRANTED

2. Def endant s Phil adel phia I nternational Airport,
City of Philadel phia, Bouey, Lynch, Isdell and Gale's notion for
sumary judgnent i s GRANTED,

3. Def endants Vedder's notion for sunmary judgnent is
GRANTED;

4. Def endants Laidlaw s notion for sumary judgnent



is GRANTED | N PART AND DENI ED I N PART; '3

5. Plaintiff's Title VIl and ADA cl ai ns agai nst
Lai dl aw are DI SM SSED W THOUT PREJUDI CE

6. Plaintiff's notion to anend the conplaint is
DENI ED AS MOOT; and

7. The clerk shall ENTER JUDGMVENT in favor of
defendants on all clains (except plaintiff's Title VII and ADA
cl ai rs agai nst Lai dl aw which are di sm ssed wi thout prejudice) and
agai nst plaintiff.

The clerk shall mark this case CLOSED

AND I'T IS SO ORDERED

EDUARDO C. ROBRENO, J.

13. Laidlaw s notion for summary judgnment on plaintiff's 8 1983
claimis granted.



