IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANl TA G MOORE, ; Cl VI L ACTI ON

Pl aintiff, :

v. : NO.  98-4610

RELI ANCE STANDARD LI FE | NSURANCE
COMPANY,

Def endant .

VEMORANDUM

R F. KELLY, J. MAY . 1999

Presently before this Court is the Mtion of Defendant,
Rel i ance Standard Life Insurance Conpany (“Reliance”), for
Partial Judgnent on the Pl eadi ngs under Federal Rule of Cvil
Procedure 12(c), with regard to Count Il of Plaintiff’s
Conpl ai nt, which seeks danmages under The Racketeer |nfluenced and
Corrupt Organi zations Act of 1984 (“RICO). Fep. R Qv. P.

12(c); 18 U.S.C. 8 1961 et seq. For the reasons that follow,
Defendant’s Motion is granted.
| . FACTS.

Plaintiff, Anita Moore (“More”), a health care worker
at the Immacul ate Mary Hone, was thirty-four (34) years old in
1993 when she suffered a nmyocardial infarction followed by triple
bypass surgery. Moore collected disability benefits for thirty-
si x nmonths, from August 19, 1993 through August 27, 1996. Moore
then requested total disability benefit paynents. Reliance

deni ed Moore’s request. More appealed this denial, and Reliance



affirmed the denial in a February 27, 1997 letter. Mbore
instituted suit against Reliance on August 27, 1998.

The Conplaint alleges, in Count I, violations of ERI SA
and in Count Il, violations of RICO by use of nail and wire
fraud. 29 U S.C. § 1001 et seq.; 18 U . S.C. 8§ 1961 et seq.; 18
U S C 88 1341, 1343. Moore alleges that Reliance is a R CO
enterprise whose primary function is to provide life, disability
and ot her insurance services on a national and gl obal basis.
(Compl. at 124.) Reliance noves for Judgnment on the Pleadings
contending that Moore fails to plead sufficiently specific facts
to support her RICO claim
1. STANDARD.

A notion for judgnent on the pl eadi ngs under Federal
Rule of Cvil Procedure 12(c) is treated the sane as a notion to
di sm ss under Federal Rule of G vil Procedure 12(b)(6).

Regal buto v. City of Phila., 937 F. Supp. 374, 376-77 (E. D. Pa.

1995) (citations omtted), aff’'d., 91 F.3d 125 (3d G r. 1996),

cert. denied, 117 S.Ct. 435 (1996). A notion to dism ss,

pursuant to Federal Rule of Civil Procedure 12(b)(6), tests the

| egal sufficiency of the conplaint. Conley v. G bson, 355 U S

41, 45-46 (1957). A court nust determ ne whether the party
maki ng the claimwould be entitled to relief under any set of
facts that could be established in support of his or her claim

H shon v. King & Spalding, 467 U S. 69, 73 (1984)(citing Conl ey,




355 U. S. at 45-46); see also Wsniewski v. Johns-Manville Corp.

759 F.2d 271, 273 (3d Cr. 1985). 1In considering a Mdtion to
Dismss, all allegations in the conplaint nust be accepted as
true and viewed in the |ight nost favorable to the non-novi ng

party. Rocks v. Gty of Phila., 868 F.2d 644, 645 (3d Cr.

1989) (citations omtted).
[11. DI SCUSSI ON.

RI CO creates a private cause of action for a person
injured in business or property under 18 U S.C. section 1962. 18
US C 8 1964(c). At issue in this case is whether Reliance
engaged in a “pattern of racketeering activity,” an el enent
necessary to state a cause of action under RRCO 18 U S.C. 8§
1962 (a)-(c). RICO defines a “pattern” as “at least two acts of
racketeering activity” occurring within a ten year period. 18
US C 8 1961(5). This definition has been held to “state a
m ni mum necessary condition for the existence” of a “pattern.”

H.J. Inc. v. Northwestern Bell Tel. Co., 492 U S. 229, 237

(1989)(citation omtted). The acts alleged in this case as
conprising the necessary “pattern” are instances of nmail and wire
fraud, both of which are wthin the scope of the racketeering

definition in civil RICO See Tabas v. Tabas, 47 F.3d 1280 (3d

Cir. 1995), cert. denied, 515 U S. 1118 (1995) (conmon | aw or

garden variety fraud is included in the scope of civil R CO.

A pattern of racketeering activity requires nore than



the comm ssion of the requisite nunber of predicate acts; a
plaintiff nmust show that “the racketeering acts are related, and
that they anobunt to or pose a threat of continued crimnal
activity.” HJ. Inc., 492 U. S. at 239. The Suprene Court has
defined the rel atedness requirenent as acts with “the sane or
simlar purposes, results, participants, victins, or nethods of
comm ssion, or otherwise . . . interrelated by distinguishing
characteristics.” 1d. at 240 (quoting 18 U. S.C. § 3575(e)).
Moore lists the follow ng acts as evi dence of
Reliance’s pattern of racketeering activity: (1) a letter from
Rel i ance to Moore, dated August 27, 1996, term nating More’s
disability benefits (Conpl. at 27); (2) a letter fromReliance
to Moore dated February 27, 1997, denying More’'s appeal (Conpl.
at 128); (3) other letters to More and/or her attorney from
Reliance, as well as Reliance’s use of the tel ephone to
communi cate information (Conpl. at 28); and (4) three other
| awsui ts brought against Reliance for long-termdisability
benefits in which claimants were ultinmately paid sone or all of
their benefits by Reliance.! (Conpl. at 930.)

Moore all eges that the purpose of Reliance’s acts

Plaintiff also states that, in addition to these three
cases, “Plaintiff believes and therefore avers that nunerous
suits have been brought nati onw de by i ndividual s agai nst
defendant for long-termdisability benefits. Numerous suits of
this nature have been brought in the United States District Court
for the Eastern District of Pennsylvania.” (Conpl. at 930.)
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denying long-termdisability benefits is nonetary gain. The fact
that three other lawsuits were filed against Reliance for denial
of benefits supports the “rel atedness” requirenent.

“Rel at edness” is shown despite the fact that those three other

| awsuits concluded with paynent of sone or all benefits, a
different result from Moore’' s case. Because Reliance s all eged
purpose in those |lawsuits was the sane as in More' s case, the
“rel at edness” elenent is net.

The second el enent needed for a “pattern of
racketeering activity” is the “continuity requirenent.” This
requi renent refers either to a “cl osed-ended schene,” consisting
of a closed period of repeated conduct, or to an “open-ended
schene,” in which past conduct by its nature projects into the
future with a threat of repetition. HJ. Inc., 492 U S at 241
(citation omtted). The plaintiff nust prove a series of rel ated
acts lasting a “substantial period of tine” in a “closed-ended
schene” or a regular way of doing business in an “open-ended

schene.” Hughes v. Consol - Pennsyl vania Coal Co., 945 F.2d 594,

610 (3d Cr. 1991)(citing HJ. Inc., 492 U S. at 250), cert.

denied, 504 U. S. 955 (1992). To prove the “continuity

requi renent,” Moore all eges:

31. The pattern of racketeering activity engaged in by
Def endant Reliance in Plaintiff’s case, the cases previously
descri bed, and nunerous ot her cases not specifically stated
herein, are related exanples of Defendant’s policy and unl awf ul
actions to deny eligible claimants long-termdisability benefits,
carried out fromat |east 1988 through the present.
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(Conpl. at 931.)2 The Third Circuit has consistently held that
periods of |ess than one year are not substantial for purposes of

RICO  Tabas, 47 F.3d at 1293 (citations omtted); see also

Hughes, 945 F. 2d at 609 (holding twelve nonths is not a
substantial period of tinme under RICO. Taking Plaintiff’s
factual allegations as true, the schenme comenced at |east in
1988, thus Plaintiff has nmet the continuity requirenment under
ei ther an “open-ended schene” or a “cl osed-ended schene.” In
addition to the el enents di scussed above, each part of section
1962 has additional requirenents. All are discussed bel ow

A 1962(a)

In order to state a claimunder section 1962(a), Mdore
must allege: (1) that Reliance has received noney froma pattern
of racketeering activity; (2) that Reliance invested that noney
in an enterprise; (3) that the enterprise affected interstate
comerce; and (4) that More sustained an injury caused by the

predi cate acts thenselves. Lightning Lube, Inc. v. Wtco, Inc.,

4 F.3d 1153, 1188 (3d Cr. 1993)(citations omtted). Moore
al | eges that:

35. The savings (by not paying benefits to eligible
clai mants) and therefore income, and the proceeds thereof, which

20xher than this single statenent, the Conplaint contains no
ot her allegations of conduct by Defendant in furtherance of this
schenme to defraud from 1988 through 1993. The earli est
disability denial set forth with specificity in the Conpl ai nt
occurred in 1993 and is one of the three clains in which Reliance
pai d benefits.



Def endant has recei ved, or which has accrued to it, as a result
of the pattern of racketeering activity described herein, was and
continues to be used and/or invested, in whole or in part, in the
operation of Defendant as an “enterprise.”

36. The savings (by not paying benefits to eligible
claimants) and therefore incone, and the proceeds thereof, which
Def endant has received, or which has accrued to it, as a result
of the pattern of racketeering activity descri bed herein, was and
continues to be used and/or invested, in whole or in part, in the
mai nt enance of Defendant as an “enterprise.”

(Compl . at 1135, 36.)(enphasis added) The Third Circuit Court of
Appeal s has repeatedly held that the “use and investnent of
racketeering i ncome [which] keeps the defendant alive so that it
may continue to injure plaintiff--is insufficient to neet the

injury requirenent of section 1962(a)." Li ght ni ng Lube, 4 F. 3d

at 1188. It has also been stated that “[i]n such situations, the
plaintiff's injuries still stemfromthe pattern of racketeering,

and not the investnent of funds by the defendant.” Jiffy Lube

Int’l, Inc. v. Jiffy Lube of Pa., Inc., 848 F. Supp. 569, 582-583

(E.D. Pa. 1994)(citations omtted). More does not neet the

injury requirenent of section 1962(a).?3

SMoore states that this case “presents an issue of first
i npression before this Court, given the fiduciary relationship of
insurer and insured in the insurance context, as to whether or
not RICO requires a nexus between Plaintiff’'s injury and the
use/investnent of the unlawful gains in the enterprise.” (Pl.’s
Surreply to Def.”s Reply to Pl.”s Resp. to Mot. for Partial J. on
the Pleads. at 5.) Under RICO violations of fiduciary duty are
not considered racketeering activity. Schuylkill Skyport Inn,
Inc. v. Rich, No. 95-3128, 1996 W. 502280, *14 (E.D. Pa. Aug. 21,
1996) (citation omtted). The offenses which Plaintiff has
all eged, mail and wire fraud, are recogni zed Rl CO of f enses.

Def endant correctly responds that the lawin this Crcuit
requires an injury independent fromthat caused by the pattern of

7



B. 1962( b)

To recover under section 1962(b), Moore nust show
“Iinjury fromthe defendant’s acquisition or control of an
interest in a RRCO enterprise, in addition to injury fromthe

predi cate acts.” Lightning Lube, 4 F.3d at 1190 (citations

omtted). Reliance argues that Plaintiff’s Conplaint alleges
only injury fromthe racketeering activity, not fromthe use or
i nvestnment of the alleged incone. (Def.’s Mdt. Partial J. on

Pleads. at 7-8.) The Lightning Lube court stated that a

conplaint which nerely alleges that enployees of a defendant are
engaged in a pattern of racketeering “is insufficient because it
merely parrots the sanme injury that section 1962(c) is neant to
remedy and fails to explain what additional injury resulted from
the person’s interest or control of the enterprise.” 4 F.3d at
1191. Mbore has not alleged any additional injury apart fromthe
| ost noney and attorney’'s fees she incurred fromReliance’s
deni al of her benefits. As such, she cannot assert a claimfor
damages under section 1962(Db).

C 1962(c)

Al t hough Moore clainms specific relief under sections

1962(a) and (b) in her Conplaint, it is unclear whether her claim

i ncludes relief under section 1962(c). Assuning that More nakes

racketeering. (Def.’s Reply to Pl.’s Resp. to Mbt. for Parti al
J. on the Pleads. at 3.)



a section 1962(c) claim she is required to assert five elenents:
(1) the existence of an enterprise that affects interstate
comerce and is separate and distinct fromReliance; (2) that
Rel i ance was associated with the enterprise; (3) that Reliance
conducted or participated in the affairs of the enterprise; (4)

t hat each defendant engaged in a pattern of racketeering
activity; and (5) the racketeering was the proxi mate cause of

Moore's injury. Cty of Rone v. danton, 958 F. Supp. 1026, 1043

(E.D. Pa. 1997) (citing Shearin v. E.F. Hutton G oup, Inc., 885

F.2d 1162, 1165 (1989)), aff’'d., 133 F.3d 909 (3d Cir. 1997).
Moore correctly states that Reliance is an enterprise
under RICO 18 U S.C. § 1961(4). For purposes of 1962(c),
however, the enterprise nmust be distinct fromthe defendant. 18
US C 8§ 1962(c). Reliance is the sole defendant in this case,
yet Moore states that Reliance acted “through its agents and
enpl oyees.” (Conpl. at 1125, 26, 29.) These allegations are

insufficient to sustain a claimunder section 1962(c) because “a
claimsinply agai nst one corporation as both a ‘person’ and
‘“enterprise’ is not sufficient. Instead, a viable section
1962(c) action requires a clai magai nst defendant ‘persons’

acting through a distinct ‘enterprise. Jaquar Cars , Inc. v.

Royal Oaks Motor Car Co., 46 F.3d 258, 268 (3d Gir. 1995). No

agents or enpl oyees are named defendants in this natter. Moore’s

RI CO cl ai m does not, therefore, meet section 1962(c)



requirenents.

D. 1962(d)

In the absence of a viable claimunder sections
1962(a), (b) or (c), Mwore cannot, in Count |1, make a RI CO
conspiracy claimunder 18 U S. C. section 1962(d). 18 U S.C. 8§

1962(d); Steco, Inc. v. S & T Mqg., Inc., 772 F. Supp. 1495, 1503

(E.D. Pa. 1991)(citations omtted). Because More has not
establi shed a clai munder sections 1962(a)-(c), she cannot nake a
section 1962(d) claim
V.  CONCLUSI ON

Reliance’s Mdtion for Partial Judgnment on the Pleadings
is granted and Count Il of Plaintiff’s Conplaint is dismssed.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANl TA G MOORE, ClVIL ACTION
Pl aintiff, :

v. : NO. 98- 4610
REL| ANCE STANDARD LI FE | NSURANCE

COVPANY,
Def endant .

ORDER

AND NOW this day of May, 1999, upon consi deration
of Defendant’s Mdtion for Partial Judgnent on the Pleadings, and
all Responses thereto, it is hereby ORDERED that Defendant’s
Motion is GRANTED and Count |1 of Plaintiff’s Conplaint is

DI SM SSED.

BY THE COURT:

Robert F. Kelly, J.



