IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONTI MORTGAGE CORPORATI ON, : ClVIL ACTI ON
a Del awar e corporati on, :
Pl aintiff, : 97- 5598
V. :
MORTGAGE AMERI CA, INC., d/bl/a
MORTGAGE AMERI CA FI NANCI AL GRP

a M chigan corporation,

Def endant .

MEMORANDUM AND ORDER

J. CURTIS JOYNER, J. MAY , 1999

This is a breach of contract action brought by the
plaintiff, Conti Mrtgage Corporation (“CMC’) against the
def endant, Mortgage Anerica, Inc., d/b/a Mrtgage Anerica
Fi nancial GRP (“MA’). Before the Court is CMC's Mdtion for
Partial Summary Judgnent pursuant to Federal Rule of G vi
Procedure 56 on Counts I, IIl and IV of the First Anended
Conpl aint and MA's Motion for Partial Summary Judgnent on Counts
1, 1ll, and IV. For the follow ng reasons, both notions wll be
deni ed.

BACKGROUND

On July 29, 1993 CMC and MA entered into a Master Agreenent
for Sal e and Purchase of Mrtgages (“Agreenent”) to govern CMC s
purchase of loans from MA. CMC and MA di d business on a regul ar
basis until January 1997. On February 19, 1997 CMC notified MA
of its breach of the Agreenent and demanded that MA conply with

the Agreenent’s terns requiring MA to provide certain renedies.



After MA failed to provide these renedies, CMC filed the
conpl ai nt on Septenber 4, 1997 and anended it on June 5, 1998.

The First Amended Conpl aint contains four counts. Count I,
I1, 1l'l and IV correspond respectively to sections IV(F), VI(F),
VI(E) and VI(A) of the Agreenent. Section IV(F) states in
pertinent part that:

[I]n the event that a premumis paid by the Buyer
to the Seller on a Loan and such Loan is prepaid by the
Borrower, other than by a refinancing by the Buyer or

any of its subsidiaries or affiliates or a refinancing
by the Seller which is purchased by the Buyer, . . .

the Seller shall, upon demand by the Buyer, refund t
the Buyer, . . . the premumpaid by the Buyer to the
Sel l er.

(Agreenent at 3). Section VI(F) provides that:

in the event the Borrower fails to make the first
paynment due to the Buyer wthin thirty (30) days of the
paynent due date, regardl ess of whether such paynment is
subsequently paid by the Borrower, the Buyer, at its
sol e and absol ute discretion, shall have the right to
have Seller repurchase said Loan(s) at the Buy-Back
Price.

(Agreenent at 7). Section VI(E) states that:

in the event that the Seller is required to
deliver to the Buyer any docunents related to a
purchased Loan and the Seller fails to deliver such
docunent in the proper formon the date or within the
time period specified by the controlling section of
this Agreenent, Seller shall have thirty (30) days from

the date of notice to cure the breach. If the Seller
has not cured the breach wthin the thirty (30) day
cure period, the Seller shall imedi ately repurchase

t he Loan upon the Buyer’'s demand.
(Agreenent at 7). Section VI(A) provides that:

[i]n addition to any rights or remedi es the Buyer has
at law or in equity, if at any tinme there is a breach
of any representation or warranty set forth herein by
Seller, the Seller shall upon demand of the Buyer and
at the sole option and absol ute discretion of Buyer:
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(1) repurchase the Loan affected for the Buy-Back Price
within ten (10) days of notification[.]

(Agreenent at 6). The action is governed by Pennsylvania |aw in
accordance with the express intention of the parties. See
(Agreenent at 10).

DI SCUSSI ON

Sunmmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Gv. P. 56(c). OQur responsibility is not to
resol ve disputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnbvant’'s favor will not avoid

summary judgment. WIlianms v. Borough of Wst Chester, 891 F.2d

458, 460 (3d Cir. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party."” Anderson, 477 U S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonabl e inferences nust be drawn in favor of the non-
nmovi ng party. Id. at 256. Once the noving party has net the

initial burden of denonstrating the absence of a genuine issue of



material fact, the non-noving party nmust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d Cr. 1990)(citing Cel otex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)).

[I. CMC s Mdtion for Partial Summary Judgnent

CMC noves for sunmary judgnent on Counts | (Section IV(F) of
the Agreenent), 11l (Section VI(E)) and IV (Section VI(A))
claimng that MA failed to renedy contractual breaches in
accordance with the Agreenent after CMC nade demands for renedy
on February 19, 1997. 1In response, MA contends that a genuine
i ssue of material fact exists regarding the tineliness of CMC s
demands. A specific tinme frame for making such demands i s absent
fromthe Agreenent.

Were the performance of a contractual obligation is
unspeci fied, Pennsylvania courts will require that the obligation

be performed within a reasonable tine. See Hodges v.

Pennsylvania MIlers Miut. Ins. Co., 673 A 2d 973, 974-75 (Pa.

Super. 1996); see also, Restatenent (Second) of Contracts § 204

(1981) (“When the parties to a bargain sufficiently defined to be
a contract have not agreed with respect to a termwhich is
essential to a determnation of their rights and duties, a term
which is reasonable in the circunstances is supplied by the court

.") The court in Hodges applied a reasonable tine frame to
the parties right to demand an apprai sal under a honmeowners

i nsurance policy. See Hodges, 673 A 2d 973, 973-75. Moreover,

the court explicitly rejected the defendant’s argunent that the
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absence of a tinme frame permitted the defendant to make a denand
at any tine. See |ld. at 974.

Nevert hel ess, CMC argues that it has the right to demand
remedy at any tine denmand is deened appropriate because the
| anguage of the Agreenent indicated the parties intended CMC to
have an unlimted right to make demands for renmedy. Moreover,
CMC wants the court to read the words, “at the sole option and
absol ute discretion of the Buyer” in Section VI(A) and “at
[ Buyer’s] sole and absolute discretion” in Section VI(F), into
all of the sections subject to CMC' s summary j udgnent notion and
interpret these words to nmean CMC has an unlimted right to nmake
demands for renedy.*®

Under Pennsylvania law, “‘[i]t is firmy settled that the
intent of the parties to a witten contract is contained in the

witing itself.”” Duquesne Light Co. v. Westinghouse Elec. Corp.,

66 F.3d 604, 613 (3d Cir. 1995) (quoting Sanuel Rappaport Famly

Partnership v. Meridian Bank, 657 A 2d 17, 21 (Pa. Super. 1995)

(internal quotations onmtted)); see also Kiewit Eastern Co., Inc.

V. L & R Construction Co., Inc., 44 F.3d 1194, 1199 (3d Cir.

! The court declines to read the words, “sol e and absol ute

di scretion,” into Sections IV(F) (Count 1) and VI(E) (Count 111)
because, as CMC itself stated, courts should not wite a better
contract for the parties than the one they thensel ves negoti at ed
and executed. See, e.qg., Brezan v. Prudential Ins. Co. of Anerica,
507 F. Supp. 962, 964 (E.D.Pa. 1981) (“Courts enforce but do not
rewite agreenents into which the parties enter.”); Mllon Bank

N.A. Vv. Aetna Business Credit, Inc., 468 F. Supp. 656, 669 (WD. Pa.
1979) (refusingtorewite contract freely signed). Therefore, any
interpretation of these words for this notion will apply to Count
| V al one.




1995) (“*[wlhen a witten contract is clear and unequivocal, its
meani ng nust be determined by its contents alone. It speaks for
itself and a neaning cannot be given to it other than that

expressed.’” (quoting Steuart v. MChesney, 444 A 2d 659, 661

(Pa. 1982) (internal citations omtted))). OCMC correctly points
out that the court should not inply a termin a contract where
there is an express witten term already governing the sane

subject matter. See, e.qg., USX Corp. v. Prine Leasing, Inc., 988

F.2d 433, 438 (3d Gr. 1993); Berry v. First National Bank of

Mercer County, 892 F. Supp. 127, 129 (WD.Pa. 1994), aff’'d, 60

F.3d 813 (3d Cr. 1995); Aanto Transm ssions, Inc. v. Harris, 759
F. Supp. 1141, 1147 (E.D.Pa. 1991); Hutchinson v. Sunbeam Coa

Corp., 519 A 2d 385, 388 (Pa. 1986); Stonehedge Square Ltd.

Partnership v. Mvie Merchants, Inc., 685 A 2d 1019, 1025 (Pa.

Super. 1996), aff’'d, 715 A 2d 1082 (Pa. 1998). However, CMC
fails to show an express witten termexists here to govern the
time frame for maki ng demands for renedy.

CMC cites to Peoples Mdrtgage Co., Inc. v. Federal Nationa

Mort gage Assoc., No. CV. A 92-7275, 1995 W 625645 (E. D. Pa.

Cct. 25, 1995), and argues that courts interpret simlar
agreenents and | anguage to negate any tine limt. The Peoples
Mort gage case, however, is inapposite. It is true that the

parties in Peoples Mdrtgage had entered an agreenent for the sale

and purchase of nortgages. But, CMC did not show that the

agreenment in Peoples Mrtgage contained | anguage simlar to the

| anguage of the Agreenent or even the words, “sole and absol ute
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di scretion.” Mor eover, the court in Peoples Mrtgage did not

negate any tinme limt. Instead, the court in Peoples Mrtgage

found that the duty of good faith and fair dealing did not apply
tolimt the nunber and frequency of repurchase requests. See

Peopl es Mbrtgage, 1995 W. 625645 at *3-5.

It is clear that a genuine issue of material fact exists in
Counts I, Ill and IV as to the reasonable tine for nmaki ng demands
for remedy. Therefore, CMC's Motion for Partial Summary Judgnent
wi |l be denied.

[11. MA's Mtion for Partial Summary Judgnent

MA noves for sunmary judgnment on Counts Il (Section VI(F) of
the Agreenent), Il (Section VI(E)) and IV (Section VI(A))
claimng that CMC failed to nake demands for renmedy within a
reasonable tinme as a matter of law. |In response, CMC argues in
part that a genuine issue of material fact exists as to what is a
reasonable tinme frame for demands for renedy under Sections
VI(F), VI(E) and VI(A) of the Agreenent.

What is a reasonable tine is ordinarily a question of fact

to be decided by the jury. See Vaskie v. Wst Anerican Ins. Co.,

556 A. 2d 436, 438-39 (Pa. Super. 1989). However, the court may
decide what is a reasonable tine as a matter of law “*in such
commerci al transactions as happen in the sanme way, day after day,
and present the question upon the sanme data in continually
recurring instances; and where the time taken is clearly

reasonabl e or unreasonable that there can be no question of doubt



as to the proper answer to the question.’” |d. (quoting Boyd v.
Merchants and Farners Peanut Co., 25 Pa. Super. 199, 205 (1904)).

MA asks the court to decide what is a reasonable tinme frane
because of (1) the length of tine between the contractual
breaches and the demands for renedy and (2) deposition testinony
by CMC enpl oyees and forner officers that allegedly indicates
thirty days as being the customary period within which CMC nust
make its demand. The court declines to do so, because MA fail ed
to bring forward any evidence to indicate that a certain period
of time is presunptively unreasonable in situations simlar to
the instant case and the deposition testinony arguably refers to
CMC's duty to give notice of the breaches and not CMC s right to
make a demand for renmedy. MA's Mdtion for Partial Summary
Judgnent, therefore, wll be denied.

CONCLUSI ON

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CONTI MORTGAGE CORPORATI ON, : ClVIL ACTI ON
Inc., a Delaware corporation, :
Plaintiff, : 97- 5598
V. :
MORTGAGE AMERI CA, INC., d/bl/a
MORTGAGE AMERI CA FI NANCI AL GRP,
a M chigan corporation,

Def endant s.
ORDER

AND NOW this day of My, 1999, upon consideration of
CMC's Motion for Partial Summary Judgnment pursuant to Federal
Rule 56 of Civil Procedure and MA's Mdtion for Partial Sunmary
Judgnent as well as the responses and suppl enental responses of
the parties, and in accordance with the foregoing Menorandum it

i s hereby ORDERED that both Mdtions are DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



