IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EMIEC, | NC : CIVIL ACTI ON
V. :

CONDOR TECHNOLOGY SOLUTI ONS, 1 NC,

SCM LLC d/ b/a THE COMMONWEALTH

GROUP, J. MARSHALL COLENAN :
and KENNARD F. HILL : NO 97-6652

VEMORANDUM AND ORDER

HUTTON, J. May 5, 1999

Presently before the Court are Defendants’ Mtion to Preclude
the testinony of Plaintiff’s Expert Wtness, Candace L. Preston
(Docket No. 37), Plaintiff’s reply (Docket No. 38), and Defendants’
sur reply (Docket No. 39). For the following reasons, the

Def endants’ notion is DEN ED

| . BACKGROUND

In late 1996, Plaintiff Enmtec, Inc. and Legg Mson Wod
Wal ker, Inc. (“Legg Mson”), Entec’s investnent banker, began
considering the feasibility of a corporate “roll-up” of certain
conputer conpanies. A roll-up is a process whereby one corporate
structure acquires other conpanies, generally within a simlar
field of business, while at the sanme tinme stock in the acquiring
corporation is offered to the public through an initial public

offering (“I1PO). Enec considered nine conpanies to be possible



participants inthe roll-up. Eventually, Entec shortened this |ist
to three: Conputer Hardware Maintenance Corporation (“CHMC),
Corporate Access, Inc. (“Corporate Access”), and PCNet.

Prior to being introduced to Entec, CHMC and Cor porate Access
were already interested in being acquired. Corporate Access acted
t hrough a corporate broker, Ross Crossland Weston & Co. (“RCW), in
an attenpt to find an acquisition partner. RCW sent sunmary
descriptions of Corporate Access a |l arger descriptive nmenorandumto
numerous potential acquisition conpanies. Along the sane |ines,
CHMC was also interested in acquisition prior to its discussions
with Entec. CHMC had acquisition discussions wth a nunber of
other firnms before neeting wth Entec.

In early 1997, Entec, Corporate Access, and CHMC signed
letters of intent. These letters of intent stated that Entec would
acqui re Corporate Access and CHMC. Due to market conditions, Entec
was unable to proceed with the roll-up of these three conpanies in
March of 1997. Marshall Coleman, a principal of Defendant
Comonwealth Goup, Inc. (“Comonwealth”), discovered Entec’s
failed roll-up. Coleman and a representative of Legg Mason, Seth
Lehr, nmet and signed a confidentiality agreenent on April 28, 1997.
Col eman and Lehr then exchanged financial information about the
prospects that each were considering concerning the roll-up.

In late May of 1997, Comonweal th sent letters of intent to

Emec, CHMC, and Corporate Access. These letters of intent set



forth the terns pursuant to which Defendant Condor Technol ogy
Solutions, Inc. (“Condor”) proposed to purchase each of the three
conpanies in their roll-up. On May 13, 1997, Commonweal th and
Condor signed a suppl enental agreenent wth Legg Mason and Entec.
Emtec agreed to disclose the identities of CHMC and Corporate
Access. The parties also agreed that in no event would
Comonwealth enter into any transactions wth either CHMC or
Cor porate Access wi thout Entec’s approval before May 13, 1999.1
Wth the May 13, 1997 agreenent signed, Legg Mason and Entec
introduced representatives of Condor and Comonwealth to the
presidents of CHMC and Corporate Access. During these
i ntroductions, Entec’s CEQ, Thonmas Dresser, told CHMC and Cor por at e
Access that Entec planned to roll-up with Condor. On July 3, 1997,

Emec and Condor signed a letter of intent providing for the

! The May 13, 1997 letter agreenent, attached as Exhibit B to the
conplaint, states in part:

Conmonweal th and Legg Mason have determined to
continue to explore a possible business transaction
relating to Legg Mason’s client EMIEC, Inc. (“EMIEC)
and Commonwealth’s client The Condor G oup (“Condor”).
Each of EMIEC and Condor have been havi ng di scussions
with potential acquisition candidates (“Founding
Conpani es”) which are engaged in their respective
lines of business. Conmmonwealth and Legg Mason and
representatives of EMIEC and Condor propose to neet to
di scuss a potential business transacti on which woul d
require disclosure of information relating to EMIEC s
and Condor’s Foundi ng Conpani es.

* * k

Commonweal th and Legg Mason each hereby agrees that
neither it nor Condor or EMIEC, as the case nmy be,
will seek, directly or indirectly, to enter into a
busi ness transaction with any of the other’s Foundi ng
Conpani es for a period of two years fromthe date
hereof, without the prior witten consent of the other

party.
Pl.”s Conpl. at Ex. B




acqui sition of Entec by Condor.

On July 17, 1997, however, Dresser told CHMC and Cor porate
Access that Entec mght not be included in the Condor roll up.
Def endants contend that Dresser also stated that Entec had no
objection if CHMC and Corporate Access went ahead with the Condor
roll-up. Plaintiff responds that Dresser only stated that Entec
could not legally prevent CHMC and Corporate Access from joining
the Condor roll-up without them On July 24, 1997, Condor w t hdrew
the letter of intent providing for its acquisition of Entec. As
the roll-up transaction approached its target date, the Defendants
excluded Entec and conpleted the transaction with the other
acqui rees--including CHMC and Corporate Access--on February 5,
1998. The Defendants argue that they excluded Entec, anong other
reasons, because it failed to provide them with audited 1997
financial statenents establishing a “clean bill of financial
heal th.”

Subsequently, Entec brought suit against the Defendants.
Emec clainms that the roll-up was an outri ght breach of the May 13,
1997 agreenent and sues for breach of contract (Count I), tortious
interference W th busi ness relations ( Count I, and
m sappropriation of a trade secret (Count Il11). Defendants filed
a notion for partial sunmary judgnment seeking dism ssal of Counts
Il and Il1. After Defendants filed their sumary judgnment notion,

Plaintiff filed a notion to anmend the conplaint. On Novenber 24,



1998, the Court denied Plaintiff’s notion to anmend the conplaint to

add an unjust enrichnent count. See Entec, Inc. v. Condor Tech

Solutions, Inc., No. CIV.A 97-6652, 1998 W. 834097, at *3 (E. D. Pa.

Nov. 30, 1998). The Court also dismssed Plaintiff’s claim for

m sappropriation of a trade secret (Count IIl1). See id. at *7.
As a renedy, Plaintiff seeks “disgorgenent of the benefit

def endants received as a result of their wongful inclusion of CHMC

and Corporate Access in the Condor roll-up transaction.” Pl.’s
Mem of Lawin Opposition at 2. In other words, Plaintiff requests
that the Defendants be required to give up the benefits received
from using CHMC and Corporate Access in the Condor roll-up. In
support of such a claim Entec comm ssioned Candace L. Preston as
their damage expert. In her report, M. Preston opined that
Def endants wongfully obtained a benefit as a result of the Condor
roll -up. Ms. Preston states that this benefit consisted of the
“pronote” or the difference between what was paid for the conpani es
and the total capital raised in the PO M. Preston then used the
pronote to calculate the Plaintiff’s fair share. In her initia
report, Ms. Preston cal cul ated the pronote to be 666,591 shares of
Condor stock worth $8, 665, 680. After subsequent discovery, M.
Preston cal cul ated the pronote to be 1,325,994 shares of Condor

stock worth $17, 237, 278. On February 22, 1999, the Defendants

filed this nmotion to preclude the testinony of Ms. Preston.

1. DI SCUSS| ON
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Federal Rule of Evidence 702 governs the adm ssion of expert

testinmony in federal court. Rule 702 provides:

| f scientific, technical, or other specialized

knowl edge will assist the trier of fact to

under stand the evidence or to determ ne a fact

in issue, a witness qualified as an expert by

know edge, skill, experience, training, or

education, may testify thereto in the form of

an opi nion or otherw se.
The Rule has three major requirenents: (1) the proffered w tness
must be a qualified expert; (2) the expert nust testify about
matters requiring scientific, technical, or specialized know edge;
and (3) the expert’s testinony nust “fit” the facts of the case.

See Kannankeril v. Termnix Int'l, Inc., 128 F. 3d 802, 806 (3d Cr.

1997) (citing In re Paoli R R Yard PCB Litigation, 35 F.3d 717,

741-42 (3d Cir. 1994)). A Rule 702 determnnation is a prelimnary
question of law for the Court, under Federal Rule of Evidence

104(a). See Daubert v. Merrell Dow Pharnmaceuticals, Inc., 509 U S

579, 592 (1993).

Under the Suprene Court’s Daubert decision, the Court assunes
a “gat ekeepi ng” function to protect agai nst the adm ssion of expert
testinony that is unreliable or unhelpful to the trier of fact.

See id. at 592-95; United States v. Vel asquez, 64 F. 3d 844, 850 (3d

Cr. 1995). “This entails a prelimnary assessnent of whether the
reasoni ng or met hodol ogy underlying the testinony is scientifically
valid and of whether that reasoni ng or methodol ogy properly can be

applied to the facts in issue.” Daubert, 509 U.S. at 592-93.



Al though first announced as an approach in the context of
scientific testinony, the Supreme Court subsequently extended the
Daubert “gatekeeping” obligation to the evaluation of all forns of

expert know edge. See Kunho Tire Co., Ltd. v. Carm chael, 119 S.

. 1167, 1174 (1999). Accordingly, the Court will apply Daubert
in evaluating the admssibility of Plaintiff’s damages testi nony.

Returning to Rule 702, the Defendants do not contest the first
requi renent that the expert be qualified totestify. See Paoli, 35
F.3d at 741. Rat her, the Defendants challenge M. Preston’s
testi nony based on the Rule’ s second requirenent-- that the expert
testinony be reliable-- and third requirenent-- that the testinony

“fit” under the facts of the case. See Kannankeril, 128 F.3d at

806. Def endants contend that M. Preston’s testinony is not
reliable nor fits the facts of this case because disgorgenent is
not an available renedy to the Plaintiff under Virginia breach of
contract |aw or Pennsylvania tortious interference with contract

| aw.

A. Applicable Law

Plaintiff’s breach of contract claim Count |, is governed by

Virginia law pursuant to the confidentiality agreenment between the

parties. Plaintiff’s tortious interference with contractual
relations, Counts Il, is a tort action and therefore governed by
Pennsyl vani a | aw. Nei ther party disputes the application of

Virginia law to the contract action and Pennsylvania |law to the
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tort action.

B. The Court’s Novenber 24, 1998 Menorandum and O der

The Defendants first argue that Ms. Preston’s testinony shoul d
be excluded because this Court’s Menorandum and Order of Novenber
24, 1998 recognized that the equitable renmedies M. Preston’s
report addresses are not available. Plaintiff responds that this
Court’s Menorandum and Order of Novenber 24, 1998 specifically
recogni zes that the Plaintiff may seek di sgorgenent of the roll-up
benefits. This Court cannot agree with either party. In its
Novenber 24, 1998 Menorandum and Order, the Court held only that
Plaintiff could not anmend the conpl ai nt to add an unj ust enri chnent
claimand that there was a genuine issue of material fact as to
Plaintiff’s breach of contract and tortious interference wth

contractual relations clains. See Entec, Inc., 1998 W. 834097, at

*3, *7. Thus, the Court rejects the parties’ arguments wth
respect to the Novenber 24, 1998 Menorandumand O der and now turns
to whether the renedies Plaintiff seeks are available under

Virginia breach of contract |aw.



C. Renedies for Breach of Contract Under Virgi nia Law

Because Ms. Preston’s report concerns the di sgorgenent of the
benefits received by the Defendants as a result of the roll-up, the
critical issue is whether Virginia lawpermts this type of renedy
for breach of contract. Defendants maintain that Virginialaw does
not permt such a renedy and, therefore, Ms. Preston’s testinony
shoul d be excl uded. Plaintiff counters that Virginia |aw does

permt the disgorgenent renedy and cites Eden Hannon & Co. V.

Sumtonmo Trust & Banking Co., 914 F.2d 556 (4th Cr. 1990) as

support .

I n Eden Hannon, the Plaintiff Eden Hannon & Co. (EHC) was an

i nvest nent conpany and t he Def endant, Sum tono Trust & Banki ng Co.,
was a subsidiary of a Japanese bank. See id. at 557. EHC val ued,
bid on, and sold the incone rights of investnment portfolios to
institutional investors. See id. In 1988, Sumtono signed a
“Nondi scl osure and Noncircunvention” agreenent with EHC. See id.
In this agreenent, Sumtono indicated an interest in purchasing a
Xerox Corporation portfolio through EHC See id. EHC then
provided Sumitonmo with confidential information concerning the
Xerox portfolio. Seeid. Inviolation of that agreenent, Sum tono
won a bid to make a direct purchase of the portfolio. See id.
EHC subsequently filed suit for breach of contract,
m sappropriation of trade secrets, breach of fiduciary duty, and

breach of the duty of good faith and fair dealing. See id. The
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district court found that EHC fail ed to prove a m sappropri ati on of
trade secrets, but also concluded that Sumtonp’s actions
constituted breach of contract. See id. The district court
enjoined Sumtonmo from repeating its breach of contract in
violation of the “Nondisclosure and Noncircunvention” agreenment
w th EHC. See id. Both parties appealed to the United States
Court of Appeals for the Fourth Crcuit. See id.

The Fourth CGircuit held that, under Virginia |aw, EHC was
entitled to a “constructive trust on Sumtono’s profits fromthe
portfolio purchase as an equitable renedy for their breach of the
agreenent.” 1d. In so holding, the Fourth Circuit stated that
“[t]he Virginia courts have . . . adopted a policy of great
flexibility in fashioning appropriate equitable renedi es to address
the violation of nonconpetition agreenents . . . .” 1d. at 564.

The Eden Hannon court also noted that Virginia courts will often

turn to equitabl e renedi es when noney damages are specul ative. See
id. Thus, because “[i]t [was] difficult to determ ne the extent of
EHC s loss, and far easier to determ ne the extent of Sumtono’'s
benefit from the breach of the Agreenent,” the Fourth Crcuit
remanded the case with instructions that the district court should
determ ne the anmount of Sumitono’s profits on the portfolio and
enter an order awarding that anmbunt to EHC. See id. at 564, 565.

Based upon the Eden Hannon case, the Court nust concl ude

t herefore, that equitabl e renedi es are avail abl e under Virginialaw

-10-



inthis case.? The facts of this case are very sinmlar to that of

Eden Hannon. Entec signed a nonconpetition agreenment with the

Def endants, CHMC, and Corporate Access to prevent its disclosures
from creating new conpetitors. After the parties signed the
nonconpetition agreenent, Entec provided the Defendants wth
confidential information concerning the roll-up and introduced
Defendants to CHMC and Corporate Access. Entec alleges that
Def endant s t hen breached t he nonconpetition agreenent by proceedi ng
with the Condor roll-up without Entec. Thus, because the Fourth
Circuit concluded that the Virginia courts have adopted a policy of
“great flexibility in fashioning appropriate equitable renedies to
address the viol ati on of nonconpetition agreenents,” the Court nust
concl ude that Entec may be entitled to di sgorgenent of-- or at the
very |l east a constructive trust over-- the benefits of the Condor
roll -up.

Defendants argue that the Eden Hannon case is both an

incorrect statenment of Virginia |law and di stinguishable fromthis

case. These argunents lack nerit. First, while the Eden Hannon

court acknow edged that there was no precedent for its equitable
remedy in that case, this is not a basis for concluding that the
court incorrectly stated Virginia |aw See id. at 560 n.?2.

| ndeed, the court found that Virginia |aw provided appropriate

2 Because the Court finds that Vi rginia breach of contract |aw provides
for equitable renmedies, it does not address whether equitable remedies are
avai |l abl e under Pennsylvania tortious interference with contracts |aw
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gui dance to support its decision. See id. Second, far frombeing
di stingui shabl e, the Court finds that this case is highly anal ogous

to Eden Hannon. Therefore, the Court rejects the Defendants’

argunents with respect to Eden Hannon.

Turning to expert testinony in this case, the Court finds that
Ms. Preston’s testinony should not be excluded. M. Preston wll
opine that the Defendants received certain benefits when it
wrongfully proceeded with the Condor roll-up. Ms. Preston wil
al so state what she believes is the Plaintiff fair share of the
pronote, or the difference between what was paid for the conpani es
and the total capital raised in the PO If the Plaintiff proves
that the Defendants breached the nonconpetition agreenent, this
damage testinony wll be helpful in determning whether a
constructive trust shoul d be pl aced over the benefits received from
the Condor roll-up. Accordingly, the Court denies the Defendants’
not i on.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EMIEC, | NC : CIVIL ACTI ON
V. :

CONDOR TECHNOLOGY SOLUTI ONS, 1 NC,

SCM LLC d/ b/a THE COMMONWEALTH

GROUP, J. MARSHALL COLENAN :
and KENNARD F. HILL : NO 97-6652

ORDER
AND NOW this 5th day of My, 1999, upon consideration
of the Defendants’ Mdtion to Preclude the Testinony of Plaintiff’s

Expert Wtness, Candace L. Preston, |IT IS HEREBY ORDERED t hat the

Def endants’ notion is DEN ED

BY THE COURT:

HERBERT J. HUTTON, J.



