IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI CORPORATI ON : CIVIL ACTI ON
d/ b/ a M CRO COAX :
V.
PLATI NG RESOURCES, | NC. ; NO. 99-253
MEMORANDUM
WALDVAN, J. May 7, 1999

I. Introduction

Plaintiff has asserted clains for a declaratory
judgnent that it has not breached an industrial equipnent
construction contract wth defendant and for breach of contract
by defendant. Six hours after this action was fil ed, defendant
sued plaintiff in the Northern District of Ghio for breach of
contract and for conpensation for work perfornmed and materials
furni shed under a quantumneruit theory. Defendant al so asserted
clainms in that action for breach of contract and indemnification
agai nst Met Fab Technol ogi es, Inc., defendant’s subcontractor.

Plaintiff is a Pennsylvania corporation with its
princi pal place of business in Collegeville. Defendant is an
Ohio corporation with its principal place of business in
Twi nsburg. MetFab is a Rhode Island corporation with its

princi pal place of business in Warw ck.



Presently before the court is defendant’s notion to
transfer this action to the Northern District of Chio, and
alternative notion to stay this action pending resolution of the
Chi o acti on.

|l. Factual Backaground

The pertinent factual allegations are as foll ow.

On July 11, 1997, defendant submtted to Mcro-Coax, a
division of plaintiff UTlI, a proposal to build a "Continuous
Tin/ Silver/ Sol der Plating Facility"” for the as-yet unfinished
M cro-Coax facility in Pottstown, Pennsylvania. The price was
$1, 983,200, with a down paynent of 20 percent. Progress paynents
totaling 55 percent were to be nmade on August 11, Septenber 11
and October 11, 1997. Ten percent was to be paid upon shi pnent
and the final 15 percent upon start-up. The proposal did not
define the term"start-up."

Later on July 11, 1997, Mcro-Coax sent defendant a
purchase order for the facility in accordance with the terns of
t he proposal as suppl enented by additional requirenents, terns
and conditions of purchase supplied by Mcro-Coax, along with a
check for the down paynent.

Anmong the additional requirenents was a "delivery"
provi sion which stated that "[t]ine is of the essence" and
requiring that the systembe "ready for installation" at the

openi ng of Mcro-Coax’s Pottstown facility, then schedul ed for



Cct ober

followed by a two (2) week trial/training/debuggi ng phase."

" Gener al

purchase order contained an acceptance cl ause providing that:

over the price shown on the purchase order would be all owed

unl ess authorized by Mcro-Coax in witing,

1, 1997, "with an installation tinme of eight (8) weeks

Terns and Conditions of Purchase" in Mcro-Coax’s

[a] cceptance of this purchase order is
expressly limted to the ternms and conditions
set forth in the purchase order . . . Any
acknow edgnents which state terns additiona
to or different fromthose set forth in this
purchase order will not operate as an
acceptance unl ess such terns are agreed upon
in witing by the purchaser. The seller
agrees that this purchase order contains the
conpl ete and exclusive statenent of the
agreenent, and no ot her agreenent,
under st andi ng or proposal which nodifies any
termor condition of the purchase order shal
be binding unless it has been reduced to
writing and accepted by the Purchaser.

M cro- Coax al so included a provision that no

whi ch stated that:

Seller warrants the Material furnished . . .
(a) to be free fromdefects intitle, |abor,
material or fabrication, (b) to conformto
appl i cabl e specifications, draw ngs, sanples,
or other descriptions given, (c) to be
suitable for the purpose intended, (d) to be
of nmerchantable quality and further warrants
that Material of Seller’s design will be free
fromdefects in design . . . . Seller agrees
to replace, install, or correct pronptly

wi t hout expense to the Purchaser, any
material not conformng to the foregoing
requi renent, when notified by the Purchaser.
In the event of failure of the Seller to
correct or replace material as required
herein, Purchaser may correct, install or
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repl ace material and charge the Seller the
cost thereof. Acceptance or use of the

mat eri al furni shed hereunder shall not affect
Seller’s obligation under this Warranty.

The purchase order al so contained a bold captioned
arbitration clause. The clause provided that any dispute arising
fromthe purchase order would be submtted to binding
arbitration

On July 16, 1997, defendant advised plaintiff by
telefax that it had accepted "as per our Proposal . . . of
7/ 11/ 97 with our Standard Terns and Conditions."” The acceptance
cont ai ned provisions stating that:

W These Ternms and Conditions shall prevail.

QG her terns and conditions, which nmay be

shown on Buyer’s purchase order(s) shall be

super seded by those |isted herein.

X.  These Terns and Conditions are to be

governed and construed in accordance with the

laws of the State of OGhio. Any controversy

will be settled by binding arbitration in the

city of Twi nsburg, Ohio, or other |ocation

sel ected by Plating Resources, |Inc.

Y. The Terms and Conditions set forth herein

constitute the entire agreenent between Buyer

and Pl ating Resources, Inc. and supersedes

all prior understandings. Plating Resources,

Inc. has made no representati ons other than

t hose contai ned herein.

The acceptance al so contained a clause defining "start-up" as
"havi ng conpl eted the equi pnent installation and initial test

plating." Defendant deposited M cro-Coax’s check and comenced



work on the plating line. Plaintiff did not expressly consent to
any additional or different terns in defendant’s acceptance.

On January 20, 1998, defendant submtted to M cro-Coax
a quotation of $228,750 for a "custom flying saw cutting systent
to be used to cut the plated tubing produced by the plating line.
The quotation noted that the "cost for a Recoiling Systemfor two
(2) coils is not yet included, as engineering is currently under
way. This itemw || be quoted separately, hopefully, within ten
days." On February 4, 1998, defendant submtted a recoiler
quot ati on of $80,600 for two "custom coiler systenms" to be used
in conjunction with the plating line and customflying saw. On
February 9, 1998, defendant submtted to Mcro-Coax a letter
containing "operational details" pertaining to the customflying
saw and recoil er.

On February 13, 1998, M cro-Coax sent a purchase order
in the amounts of $228, 750 and $80, 600 in response to the
gquotations. This was described in a letter as a "supplenent" to
the July 11, 1997 purchase order. According to the letter, the
"fully integrated system would have to neet the performance
specifications contained in Mcro-Coax’s July 11, 1997 purchase
order." The purchase order was acconpani ed by "CGeneral Terns and
Condi tions of Acceptance" identical to those contained in M cro-
Coax’s plating line purchase order. Defendant accepted the

custom flying saw and recoil er purchase order.



M cro-Coax noved into its Pottstown facility on May 1,
1998. Ten weeks | ater, defendant had still not delivered,
install ed and debugged a plating line that net all of M cro-
Coax’'s specifications. The plating line could not plate tin,
silver or solder on a substrate of alumnum On July 21, 1998,
def endant demanded i mredi ate paynent of the final 15 percent of
the contract price, less a $50,000 hol d-back due in 30 days.

M cro-Coax believed that it was not obligated to pay
the final 15 percent until defendant installed a conpletely
conformng plating line. It rejected the demand for imredi ate
payment but did pay $25,000 to defendant on July 30, 1998 to help
ensure it would remain able and willing to deliver plaintiff’s
plating system Plaintiff asserts that defendant refused to
conpl ete the debugging of the plating line, wthheld personnel
needed to conpl ete debuggi ng, refused to provide Mcro-Coax wth
vital technical information regarding the contents of the plating
line’s chem cal baths and refused to provide certain necessary
chem cals. Defendant took the position that "start-up" had been
achieved and that the final 15 percent of the contract price was
due.

By |letter of Novenber 12, 1998, defendant i nforned
M cro-Coax that it was "now forced to proceed with collection" of
t he bal ance of the contract price and attached an invoice for

$38, 589, described as interest owed on the "past due" bal ance.



By letter of Novenmber 16, 1998, M cro-Coax responded that the
final 15 percent was not yet due because "start-up" had not been
achi eved, that defendant was in breach of its contractua
obligations and that if the deficiencies were not cured by
Novenber 25, 1998, M cro-Coax would hire third-party vendors to
do so at defendant’s expense. M cro-Coax specifically conplai ned
about deficiencies of the customflying saw and recoiler. Wen
defendant failed to cure the alleged deficiencies to Mcro-Coax’s
satisfaction, it retained third-party vendors to do so.

On Decenber 12, 1997 and January 23, 1998, defendant
subnmitted invoices for $171,297 and $91, 672. 40 respectively for
extras for which Mcro-Coax had not agreed to pay, including
$64,575 for "[a]dditional technical services." M cro-Coax
objected to the invoices and denmanded the opportunity to audit
the charges. Defendant refused to permt an audit and insisted
that its invoices be paid, but offered to discount them by 10

percent. Mcro-Coax then paid the invoices under protest.

I1l1. Discussion

A Transfer
For "the convenience of the parties and witnesses, in
the interest of justice, a district court may transfer any civil

action to any other district or division where it m ght have been



brought."” See 28 U S.C. 8§ 1404(a). The relevant private and
public interest considerations in deciding a § 1404(a) notion
include the plaintiff’s choice of venue; the defendant’s
preference; where the claimarose; the relative physical and
financial condition of the parties; the extent to which w tnesses
may be unavail able for trial in one of the fora; the extent to
whi ch records or other docunentary evidence could not be produced
in one of the fora; the enforceability of any judgnment; practical
considerations that could nake the trial easy, expeditious or

i nexpensive; the relative admnistrative difficulty in the two
fora resulting fromcourt congestion; the local interest in
deciding |l ocal controversies at hone; the public policies of the
fora; and, the famliarity of the trial judge with the applicable

state law in diversity cases. Junmara v. State FarmliIns. Co., 55

F.3d 873, 879 (3d Cir. 1995). The noving party bears the burden

of show ng the case should be transferred. Stewart Org., Inc. v.

Ricoh Corp., 487 U S. 22, 29 (1988); Junmara, 55 F.3d at 879.

A plaintiff’s choice of forumis generally entitled to
great weight and "should not lightly be disturbed.” [d. An
exception exists, however, when the parties agreed to litigate
any dispute in another forum A forum selection clause is
normally entitled to substantial consideration in the decision of

whet her to transfer a case. Id. at 880; Shore Slurry Seal, Inc.

v. CM_ Corp., 964 F. Supp. 152, 156 (D.N.J. 1997). This, of




course, rests on an assunption that the parties in fact agreed to
the forum sel ection cl ause.

Plaintiff’s purchase order provided that
acknow edgnents which stated terns additional to or different
fromthose contained in the purchase order would not operate as
an acceptance unless plaintiff agreed to any such terns in
writing. The purchase order contained a traditional comrerci al
arbitration provision which specified no |location. Defendant’s
acceptance provided that any terns shown on plaintiff’s purchase
order inconsistent with those listed in the acceptance "shall be
superseded.” Wile both parties apparently agreed to settle any
di sputes by binding arbitration, plaintiff never consented in
witing to the termin defendant’s acceptance providing for
arbitration in Chio. Further, although a party who has agreed to
arbitrate in Ghio wll generally be unable to conplain with
conviction that litigating in Chio would be unduly inconvenient,
this case need not be transferred to a court in Chio to
ef fectuate any agreenent to arbitrate.

Mor eover, novant has not proceeded in a manner
consistent wwth the forum sel ection clause on which it relies.

There is no suggestion that defendant has demanded or sought in



any court to conpel arbitration. Rather, it filed substantive
clainms in an Onhio federal court.?

Def endant asserts that this court "may not have
jurisdiction over MetFab because the Subcontract designates
proper venue in Chio and because Met Fab maintains insufficient
contacts with Pennsylvania." The contract and subcontract at
issue called for the delivery and installation of equi pnent and
t he provision of services by defendant and MetFab in this
district. See 28 U S.C. § 1391(a)(2). Defendant and Met Fab
clearly appear to be subject to personal jurisdiction here on
clains arising fromthose obligations. Venue would thus be
proper as a corporate defendant is anenable to suit in any
district in which it is subject to personal jurisdiction. See 28
U S C § 1391(c).

A party also may consent to a court’s exercise of

personal jurisdiction over it. See In re Texas Eastern

Transn ssion Corp. PCB Contam nation |Insurance Coverage

Litigation, 15 F.3d 1230, 1236 (3d Cir.), cert. denied, 513 U S

915 (1994); John Hancock Property & Cas. Co. v. Hanover Ins. Co.,

859 F. Supp. 165, 168-69 (E.D. Pa. 1994). Mt Fab’s president has

filed an affidavit in which he expressly consents to this court’s

! O course, defendant al so may waive any right it

has to conpel arbitration by substantially invoking the judicial
process and actively participating in litigation. See

Pai neWebber, Inc. v. Faragalli, 61 F.3d 1063, 1068-69 (3d Gr.
1995); Subway Equi pment Leasing Corp. v. Forte, 1999 W 123967,
*2 (5th Gr. Mar. 24, 1999); Wndward Agency, Inc. v. Cologne
Life Reins. Co., 1997 W 164269, *2 (E.D. Pa. Apr. 1, 1997).
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exerci se of personal jurisdiction over it. Defendant’s
protestation that MetFab is "disingenuous” since it "wll
probably later file a notion to dismss or stay pending
arbitration" is unavailing. |f defendant or MetFab believes that
the clains against it are subject to mandatory arbitration, that
party may demand or seek to conpel arbitration just as well as if
the action were proceeding in an Chio court.

Def endant al so asserts that MetFab is a necessary party
as defined by Fed. R Cv. P. 19. MtFab is not claimng an
interest relating to the subject of the action and there is no
apparent reason why in its absence conplete relief could not be
accorded anong plaintiff and defendant. Defendant is principally
seeking indemification from Met Fab shoul d def endant be found
liable to plaintiff. A party is not indispensable under Rule
19(b) when he may be joined as a third-party defendant. See

United States v. denn, 585 F.2d 366, 368 (8th Cr. 1978);

Cenments v. Holiday Inns, Inc., 105 F.R D. 467, 470-71 (E. D. Pa.

1984) (licensee not indispensable party even when it would likely
bear financial burden of judgnment against |icensor due to

i ndemmi fication agreenent when |icensee could be inpl eaded or
could intervene).

What defendant actually appears to argue is that MetFab
woul d not be a proper party in this action because the
subcontract contained an arbitration provision and GChio forum
selection clause. MetFab is willing to have the clai ns agai nst

it or the issue of arbitrability adjudicated by this court.
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Def endant can i nplead Met Fab and have any issue regarding
arbitrability decided by this court, or it can pursue its clains
agai nst MetFab in Onhio and have an Chio court resolve any issues
regarding arbitrability. What defendant may not reasonably do is
conplain that it is unjust or inconvenient to proceed with this
litigation in a forum chosen by plaintiff because of a forum

sel ection clause in a subcontract to which it was not a signatory
or because Met Fab ostensibly cannot be inpl eaded when the only
reason i s that defendant prefers not to do so.

Def endant al so argues that it would be nore efficient
for the parties’ respective clains to be consolidated and tried
in one action. Each of the parties’ clains, however, can
effectively be consolidated and or stayed in favor of arbitration
just as efficiently here as in the Northern District of Chio.?

Def endant al so predicates its notion to transfer on 28
US.C § 1406(a). By its terns, however, 8§ 1406(a) applies only

when venue is not properly laid in the court in which plaintiff

2 | ndeed, while the parties were filing

suppl enental , reply and sur-reply briefs on the instant notions,
the Ohio court declined to proceed with the Chio case on the
basis of the first-filed rule. The usual action in such a
circunstance is a stay of proceedings in the court of second-
filing. See Univ. of Pa. v. EECC, 493 U S. 182, 187 (1990); Kahn
v. General Motors, Inc., 889 F.2d 1978, 1982-83 (Fed. Cr. 1989);
Wehr Corp. v. Commercial Construction Corp., 464 F. Supp. 676,
677 (S.D. Fla. 1979). It appears that the Chio court, however,
has directed the transfer of the second-filed case to this
district. As it did not engage in a § 1404(a) anal ysis or
purport to transfer the case pursuant to that provision, the
authority for the apparent transfer order is not altogether

clear. Nevertheless, the Chio Court has now expressed an

unm st akabl e intention not to proceed with litigation between the
parties arising fromtheir current dispute, at |least so long as
the first-filed action is pending in this district.
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filed. See, e.qg., Grman v. Gand Casino of Louisiana, Inc. -

Coushatta, 1 F. Supp.2d 656, 660 (E.D. Tex. 1998). Even in cases
i nvolving a forum sel ection clause, transfer pursuant to
8 1406(a) is not appropriate if venue would ot herw se be proper.

See Stewart Org., 487 U.S. at 29 (1988). See also Maltz v. Union

Carbide Chemcal & Plastics Co., 992 F. Supp. 286, 295-96

(S.D.N Y. 1998) (transfers pursuant to forum sel ection cl auses
are consistently construed under the rubric of 8§ 1404(a))
(collecting cases). Venue is proper in this court. This action
cannot be transferred pursuant to 8 1406(a).

Def endant has nmade no showi ng regarding the relative
physi cal and financial condition of the parties, |et alone one
whi ch woul d overcone plaintiff’s choice of forum Defendant has
identified no witnesses who woul d be available for trial in Chio
but unavailable for trial in this district and no books, records
or other docunentary evidence which could be produced in Chio but
not here.

Def endant suggests no reason why a judgnent of this
court would be | ess enforceable than one rendered in the Northern
District of Ohio. Defendant does not suggest that the docket in
the Northern District of Chio is significantly | ess congested.

Def endant has identified no public policy of Pennsylvania or Chio
whi ch woul d be frustrated by trial in one district rather than

the other. The local interest in the resolution of the instant

13



case is at least as great in this district as Northern Onio.
This action involves the parties’ obligations and rights under a
contract for the delivery and installation of industrial

equi pnent in this district to a corporate citizen of the
district.

There are no apparent practical considerations that
woul d make a trial in Chio easier, nore expeditious or |ess
expensive than a trial here. Even if the law of OGhio or a third
state may govern sone or all of the clains in this case, this
woul d not be sufficient to overcone plaintiff’s choice of forum
Federal courts sitting in diversity are frequently called upon to
apply the substantive |aw of a variety of states.

Def endant sinply has not net its burden to justify a
transfer of this action.

B. Stay

Under the "first-filed" rule, in cases of concurrent
federal jurisdiction, the court which first has possession of the

subj ect nust decide it. EEOCC v. Univ. of Pa., 850 F.2d 969, 971

(3d Cir. 1988). Exceptions to the rule are "rare," 1d. at 976,
and are to be made only in "exceptional circunstances."” 1d. at
979.

Def endant presents several argunents as to why the

first-filed rule should not be applied in this case.
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Def endant argues that the first-filed rule should be
di sregarded or given | ess weight when the tinme between the two
filings is short. Defendant, however, cites no decision from any
court within the Third Crcuit, and this court has found none,
whi ch holds that a short interval between filings is itself
grounds for a "rare" departure fromthe rule. O course, what is
"short" is in the eye of the beholder. See, e.g., Mbil Gl

Expl oration Co. v. Federal Enerqy Requlatory Commin, 814 F.2d

998, 1000 (5th G r. 1987) (agreenent between Fifth and D strict
of Colunmbia Crcuits that court to decide venue issue would be
deci ded by coin toss when filings were precisely concurrent or
separated by no nore than one second).

Def endant cites one case, Affinity Menory & Mcro, Inc.

v. K& OEnters., Inc., 20 F. Supp.2d 948 (E.D. Va. 1998) in

which a court departed fromthe first-filed rule after noting
t hat al though the defendant had filed its conplaint second, it
was the first to effect service of process. |[d. at 955. A

substantial nunber of courts, however, have held that "first-

filed" means first-filed and not first served. See Fat Possum

Records, Ltd. v. Capricorn Records, Inc., 909 F. Supp. 442, (N.D

M ss. 1995) (collecting cases and noting that plaintiff’s
"argunent that first to file really neans first to serve is not
wel | -taken" in |light of "al nost unani nous" authority that first-

filed action takes precedence); Peregrine Corp. v. Peregrine
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| ndustries, Inc., 769 F. Supp. 169, 172 (E.D. Pa. 1991) (first-

filed neans first-filed even if second-served).

Def endant al so argues that "application of the first-
filed rule is not warranted when the second action can better
resol ve the issues disputed by the parties.” There is no
apparent reason why the clains of the parties to the instant
action can be better resolved in Chio. This case presents
relatively straightforward questions of which party, if any,
breached contractual obligations and, if any party w shes to
rai se the question, whether sone or all of the clains are subject
to arbitration.

Def endant further argues that this case presents

"conpel ling circunstances" conparable to those in EEOC v. Univ.

of Pa.. In that case the EEOC gave the University a 20-day grace
period to produce docunents in response to an admnistrative
subpoena, stating that it would initiate enforcenent proceedi ngs
at the end of that period. Wth three days left in the grace
period, the University sought a declaration in the United States
District Court for the District of Colunbia that the requested
materials could not constitutionally be subpoenaed. The
University admtted that it did so to avoid unfavorable Third
Circuit precedent. No such flagrant conduct appears in this

case. There is no indication that either party filed its action
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in an attenpt to foreclose the jurisdiction of a court bound by
unf avor abl e precedent.

Sonme courts have held that when the first-filed action
seeks a declaratory judgnent, a judge should consider whether the
filing was in bad faith or represents an attenpt to preenpt an
i mm nent suit by the defendant in another forum See, e.g.,

Nort hwest Airlines, Inc. v. Anerican Airlines, Inc., 989 F. 2d

1002, 1007 (8th G r. 1993); Ven-Fuel, Inc. v. Dep't of the

Treasury, 673 F.2d 1194, 1195 (11th Gr. 1982). The first-filed
rul e, however, has "routinely been applied to cases where the
first-filed case is an action for declaratory judgnent." The Pep

Boys -- Manny, Mbe & Jack v. Anerican Waste Ol Services Corp.

1997 W. 367048, *6 (E.D. Pa. June 25, 1997). See also Fischer &

Porter Co. v. Myorco Int’l Inc., 869 F. Supp. 323, 325 (E.D. Pa.

1994).

Def endant has not justified a disregard of the first-
filled rule in this case. Moreover, even in circunstances where
the force of the rule is dimnished the second-filer nust stil
show that a transfer is warranted. It does not follow that the
parties are constrained to litigate in the court of second-

filing.

I V. Concl usion

17



Def endant has failed to denonstrate that the
conveni ence of the witnesses and parties or the interest of
justice requires that this action be transferred pursuant to 28
U S. C 8§ 1404(a). The court has venue and thus transfer pursuant
to 28 U.S.C. § 1406(a) is inappropriate. Defendant has not
denonstrated "exceptional circunstances” or bad faith by
plaintiff or otherwise justified a departure fromthe first-filed
rule.

Accordi ngly, defendant’s notions will be denied. An

appropriate order will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UTI CORPORATI ON, : ClVIL ACTI ON
d/ b/ a M CRO COAX :
V.
PLATI NG RESOURCES, | NC. NO. 99- 253
ORDER
AND NOW this day of May, 1999, upon

consi deration of defendant’s Mtion to Transfer Venue to the
Northern District of OChio and alternative Mdttion to Stay

Pennsyl vani a Action Pendi ng Resol ution of Ohio Action (Doc. #3,
Parts 1 and 2), and plaintiff’s response thereto, consistent with
t he acconpanyi ng nenorandum | T IS HEREBY ORDERED t hat said

Mbti ons are DEN ED.

BY THE COURT:

JAY C. VALDMAN, J.



