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|. Introduction

Plaintiff has asserted clainms pursuant to 42 U S. C
88 1981 and 1983 as well as the Pennsyl vani a Wi stl ebl ower Law,
43 P.S. 8§ 1421 et seq., for racial discrimnation in enploynent
and retaliation for speaking out against wongdoing in the
Phi | adel phia Police Departnent. Presently before the court is
defendants’ notion to dismss plaintiff’s federal clains pursuant
to Fed. R Cv. P. 12(b)(6).

1. Legal Standard

Dismissal for failure to state a claimis appropriate
only when it clearly appears that plaintiff can prove no set of
facts in support of the claimwhich would entitle himto relief.

See Conley v. G bson, 355 U. S 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d Cir. 1984). Such a notion

tests the legal sufficiency of a claimwhile accepting the

veracity of the claimant’s allegations. See Markowitz v.




Nort heast Land Co., 906 F.2d 100, 103 (3d G r. 1990); Sturmyv.

A ark, 835 F.2d 1009, 1011 (3d Cir. 1987); Wnterberg v. CNA Ins.

Co., 868 F. Supp. 713, 718 (E.D. Pa. 1994), aff’'d, 72 F.3d 318

(3d Cr. 1995). A conplaint may be di sm ssed when the facts
al l eged and the reasonable inferences therefromare legally

insufficient to support the relief sought. See Pennsylvania ex

rel. Zimmerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Gr.

1988) .
I11. Facts
The facts as alleged by plaintiff are as foll ow.
Plaintiff is a Philadelphia police officer. He is
black. Prior to 1996, plaintiff consistently received
sati sfactory eval uations and was considered by his peers to be an
excellent, reliable police officer. In January 1996, a white
police officer drew his service revolver and pointed it in a
t hreateni ng manner at O ficer Angela Brown, a black woman.
O ficer Brown reported the incident to supervisory officers in
the 14th District who responded by publicly insulting her.
Plaintiff and other nonwhite officers in the 14th
District expressed their support for Oficer Brown and requested
that the officer who pointed his weapon at her be disciplined.

The nonwhite officers were advised by unidentified persons "to
stay out of the Angela Brown" incident. The officer who pointed

his weapon at O ficer Brown was suspended for three days and then



transferred to another platoon wthin the 14th District.
Nonwhite officers who had comnmtted offenses involving the
drawi ng of their weapons were regularly disciplined nore
severely. Such discipline included extensive investigations,
board hearings and suspensi ons exceedi ng three days.

Plaintiff and other nonwhite officers in the 14th
District conplained about what they perceived to be the m ni nal
disciplinary action taken against the white officer. Plaintiff
al so spoke out against the physical assault of a prisoner by an
uni dentified sergeant assigned to the 14th District, the
"suggested planting of a weapon on a suspect” and the generally
"deteriorating and hostile racial atnosphere [and] the increasing
retaliatory conduct towards hinself and the other mnority
officers."

Plaintiff expressed his concerns to his supervisors at
the 14th District and other unidentified "responsible parties.”
Captain Nestel and Lieutenant LaCon responded to the nonwhite
of ficers’ conplaints by taking unspecified actions which the
nonwhite officers "believed to be threats to their person and
safety." Defendants Nestel and LaCon perceived plaintiff as the
princi pal spokesman for the 14th District’s nonwhite officers and
began to give him"out of the way assignnents."

In March 1997, plaintiff reported his concerns

regarding allegedly illegal actions by 14th District officers



agai nst him other nonwhite officers and the public at large to
the Departnent’s Internal Affairs Bureau. In April 1997, Oficer
Brown was detailed out of the 14th District and the white officer
who had pointed his service revolver at Oficer Brown was
transferred back to the platoon to which he had been assi gned
before his post-m sconduct transfer. Plaintiff protested these
personnel changes as discrimnatory, but to no avail. Plaintiff
was then assigned to foot patrol and given out-of-the-way
assignnents. Plaintiff also was given poor eval uations, was
shunned by unidentified persons and was subjected to excessive
scrutiny for the purpose of nmeking his enploynent record suffer

I n Septenber 1997, an unidentified sergeant in the 14th D strict
berated plaintiff for his allegedly "insufficient activity."

In |ate Septenber and early Cctober 1997, plaintiff
filed conplaints of discrimnation, harassnent, retaliation and
other illegal actions against the 14th District adm nistration,
i ncl udi ng defendants Nestel and LaCon, with Internal Affairs, the
Departnent’s internal equal enploynent opportunity office and
"ot her outside agencies.” |In Cctober and Novenber 1997,
plaintiff gave interviews to Internal Affairs and the EECC
regarding this allegedly discrimnatory, retaliatory and ill egal
conduct .

Plaintiff was subsequently served with a notice of

di sci pline charging himw th insubordination in connection with



the incident of Septenber 1997, presumably the undescri bed
conduct for which he was "berated" by a sergeant for
"insufficient activity." Inspector Frankie Heyward refused to
approve the notice of discipline. Defendant Nestel neverthel ess
processed the disciplinary charge and required plaintiff to
appear at a Police Board of Inquiry hearing. Plaintiff was
detailed out of the 14th District and ultimately transferred to
the 5th District. In July 1998, plaintiff was given a notice of
suspension relating to the Septenber 1997 incident in which a
sergeant berated himfor insufficient activity.

Def endants’ actions have caused plaintiff "considerable
di stress" for which nedical treatnent has been required.
Plaintiff’s reputation and career have been adversely affected
because his peers and supervisors view him as having had
di sci plinary problens and as having violated "the unstated ‘code
of silence’ for the Police Departnent." The retaliatory actions
t aken agai nst him have resulted in econom c | oss including |ost
wages, benefits "and other work rel ated enol unents."”

I V. Di scussi on

Def endants concede that the 1991 anendnents to § 1981
expanded the Act’s definition of making and enforcing contracts
to enconpass the "performance, nodification and term nation of

contracts." See 42 U S.C. 8§ 1981(b); R vers v. Roadway Express,

Inc., 511 U. S. 298, 300 (1994); Spriggs v. D anond Auto d ass,




165 F. 3d 1015, 1017-18 (4th Cr. 1999). They argue that
plaintiff’s 8 1981 cl ai m neverthel ess fails because he had no
i ndi vi dual enpl oynent contract with the Gty and | acks standi ng
to assert his rights under the collective-bargai ni ng agreenent
because only the authorized coll ective-bargaining representative
may assert a union nenber’s rights under the agreenent.

| f defendants are correct, no enployee who is a nenber
of a union may assert a claimin court under 8§ 1981 for post-
hiring discrimnation by his enployer, at |east before exhausting
all grievance and arbitration procedures provided in the
col l ective bargai ning agreenent. Defendants cite no authority
for this proposition. Defendants nerely argue that plaintiff had
no "contract"”™ with the Gty other than the collective bargaining
agreenent since he had no witten individual enploynent contract
and because public contracts nust be in witing to be enforceable
under Pennsylvania |law. The single case to which defendants cite

is Malone v. Cty of Philadelphia, 23 A 628 (Pa. 1892). That

case, however, dealt with nunicipal liability under public
construction contracts. There is no reported decision applying
the statute addressed in Malone or its nodern-day successor, 53
P.S. 8§ 12671, in any context other than public works projects by
out si de contractors.

Mor eover, defendants’ argunent presunmes that plaintiff

is seeking a contractual recovery fromthe City. He is not.



See, e.g., MAlester v. United Airlines, 851 F.2d 1249, 1255

(10th Gr. 1988) (8§ 1981 clains sound in tort rather than

contract); MElIveen v. CSX Transportation, Inc., 1996 W. 481105,

*4 (D.S.C. Aug. 21, 1996) (purpose of § 1981 is not to enforce
contractual obligations but was to create i ndependent actionable

right of equal opportunity); Randolph v. Cooper Industries, 879

F. Supp. 518, 522 & n.4 (WD. Pa. 1994) (8 1981 claimall eges
violations of federal antidiscrimnation statute and not breach

of collective bargaining agreenent); Partin v. St. Johnsbury Co.,

Inc., 447 F. Supp. 1297, 1300 (D.RI. 1978) (& 1981 guarantees

rights derived fromthe Thirteenth Anmendnent and not frominplied

or express provisions in a private agreenent between two

parties). The fact that plaintiff is covered by a collective

bar gai ni ng agreenent does not nean that only his collective

bargai ni ng representative may advance his 8 1981 claim

Plaintiff is not alleging that defendants commtted an unfair

| abor practice or violated his rights under the collective

bargai ning agreenent. Plaintiff alleges that defendants viol ated

hi s individual rights under federal antidiscrimnation statutes.
There is scant support for defendants’ suggestion that

plaintiff nust pursue arbitration pursuant to the grievance

procedure in the collective bargaining agreenent to vindicate his

§ 1981 rights. A divided panel of the Third Crcuit has held

that the provisions of a collective bargaining agreenent my



subj ect statutory enploynent clains under Title VII and § 1981 to

mandatory arbitration. See Martin v. Dana Corp., 1997 W 313054

(3d Cr. June 12, 1997). The Third Crcuit, however, vacated
that opinion in favor of en banc rehearing, see 1997 W. 368629
(3d Cr. Jul. 1, 1997), and then panel rehearing, see 124 F. 3d
590 (3d CGr. 1997), and ultimately held in an unpublished opinion
that the arbitration provision in plaintiff’s collective
bar gai ni ng agreenent did not bar his lawsuit. See 135 F.3d 765
(3d Cr. 1997). Even the holding in the vacated Martin opinion
was limted to collective bargai ni ng agreenents under which an
enpl oyee can conpel arbitration w thout union approval and which
explicitly provide for arbitration of statutory discrimnation
cl ai ms.

The Sixth, Seventh, Eighth, Tenth and El eventh Crcuits
have all held in post-1991 cases that a coll ective-bargaining
agreenent may not prospectively waive a union nenber’s right to

bring statutory discrimnation clains in court. See Penny v.

United Parcel Serv., 128 F.3d 408, 414 (6th Gr. 1997) (ADA

claim; Pryner v. Tractor Supply Co., 109 F.3d 354, 363 (7th

Cr.) (collective bargaining agreenent does not consign
enforcenent of statutory rights under 8 1981, Title VIl or ADA to
uni on-control l ed grievance and arbitrati on machi nery), cert.

denied, 118 S. C. 294 (1997); Varner v. National Super Markets,

Inc., 94 F.3d 1209, 1213 (8th Cr. 1996) (collective bargaining

agreenment may not inpose requirenent of arbitral exhaustion),



cert. denied, 519 U S. 1110 (1997); Harrison v. Eddy Potash

Inc., 112 F.3d 1437, 1453-54 (10th Cir. 1997) (Title VI1), cert.

granted and judgnent vacated on other grounds, 118 S. C. 2364

(1998); Brisentine v. Stone & Wbster Engineering Corp., 117 F. 3d

519, 526 (11th G r. 1997) (ADA). See also Tran v. Tran, 54 F.3d

115, 117 (2d Cr. 1995) (no requirement of arbitral exhaustion

for Fair Labor Standards Act claim, cert. denied sub nom D nh

Tuong Tran v. Tho Dinh Tran, 517 U. S. 1134 (1996). The Fourth

Circuit is the only circuit which has reached a contrary result.

See Austin v. Owmens-Brockway d ass Container, Inc., 78 F.3d 875,

880-81 (4th Cr.), cert. denied, 117 S. C. 432 (1996). Cf.
Penny, 128 F.3d at 413 (noting that " Austin has not inspired many
fol |l owers").

Al t hough not argued by defendants, plaintiff has
clearly failed to state a cognizable 8 1981 claiminsofar as it
is predicated on clains of harassnment and retaliation for the

exercise of his First Amendnent rights. See Ferrill v. The

Parker Group, Inc., 168 F.3d 468, 473 (11th Gr. 1999)

("8 1981 proscribes discrimnation solely on the basis of race");

Tarin v. County of Los Angeles, 123 F.3d 1259, 1264 (9th Cir.

1997); Bisciglia v. Kenosha Unified Sch. Dist. No. 1, 45 F. 3d

223, 229 (7th Gr. 1995) ("Section 1981 only provides relief for

di scrimnation based on one's race"); Daem v. Church's Fried

Chicken, Inc., 931 F.2d 1379, 1387 n.7 (10th Gr. 1991) (§ 1981

proscribes "only discrimnation on the basis of race"); Evans v.

McKay, 869 F.2d 1341, 1344 (9th Cr. 1989) ( to sustain § 1981

9



claimplaintiff nmust "show intentional discrimnation on account

of race"); Berger v. Iron Wirkers Reinforced Rodnen Local 201,

843 F.2d 1395, 1412 n.7 (D.C. GCr. 1988) (Section 1981 plaintiff
must prove different treatnent fromsimlarly situated persons
"because of his race"). Although the conplaint is not a nodel of
clarity or specificity, it appears that plaintiff my be
al l eging that defendants discrimnated agai nst himnot only
because of his protesting and whistlebl owi ng, but al so because of
his race. In the absence of any contrary argunent by defendants
to which plaintiff then m ght be expected to respond, the court
Wi ll not dismss his 8 1981 claimon that basis at this juncture.
Def endants al so have not argued that 8§ 1981 is
unavail able to redress enploynent discrimnation by a state
actor. Because this is a critical issue and solely a matter of
law, and as plaintiff hinself candidly acknow edged the question
in his response to defendants’ notion, the court will address it.
The court finds nost persuasive the analysis and
opi ni ons of those courts which have held that the 1991 anendnents
do not abrogate the holding of the Suprene Court in Jett v.

Dal | as | ndependent School Dist., 491 U S. 701, 735-36 (1989) that

8 1983 provides the exclusive remedy for violations of § 1981 by
state actors. The legislative history of the 1991 anmendnents
shows that 8§ 1981(c) was intended only to codify existing case
law. There is no indication that Congress intended to nullify

Jett and to create a new civil cause of action. See Johnson V.

10



Gty of Fort Lauderdale, 903 F. Supp. 1520, 1522-23 (S.D. Fla.

1995), aff’'d, 148 F.3d 1228 (11th Gr. 1998). See also Dennis v.

County of Fairfax, 55 F.3d 151, 156 & n.1 (4th Cr. 1995) (8§ 1983

is exclusive federal renmedy for violation by state actor of

rights guaranteed in 8 1981); Wllians v. Little Rock Minici pal

Water Works, 21 F.3d 218, 224 (8th Cr. 1994) (sane); Villanueva

v. Gty of Fort Pierce, 24 F. Supp.2d 1364, 1368 & n.8 (S.D. Fla.

1998) (Jett requires nerger of § 1981 clai masserted agai nst

muni ci pality into plaintiff’s 8§ 1983 claim,; Tabor v. City of

Chi cago, 10 F. Supp.2d 988, 991-92 (N.D. IIl. 1998); Stinson v.

Pennsyl vania State Police, 1998 W. 964215, *3 n.3 (E.D. Pa. Nov.

2, 1998); Poli v. SEPTA, 1998 W 405052, *12 (E.D. Pa. July 7,

1998). Conpare Federation of African Anerican Contractors v. Gty

of CGakland, 96 F.3d 1204, 1214-15 (9th Cr. 1996) (1991 G vil

Ri ghts Act abrogated holding in Jett regarding exclusivity of
remedy while maintaining the "policy or custont requirenent).
Plaintiff’s 8 1981 claimw Il be nerged into his 8§ 1983 cl aim

B. Section 1983 cl ai ns

A plaintiff may recover damages under 8§ 1983 for
injuries caused by the deprivation of his constitutional rights

by persons acting under color of state |aw. See Farrar v. Hobby,

506 U. S. 103, 112 (1992); Squires v. Bonser, 54 F.3d 168, 172 (3d

Cir. 1995). There is, however, no respondeat superior liability

11



under 8§ 1983. See Robinson v. City of Pittsburgh, 120 F.3d 1286,

1295 (3d Cir. 1997).

A municipality is liable for a constitutional tort only
"when execution of a governnment's policy or custom whether made
by its | awmakers or by those whose edicts or acts may fairly be
said to represent official policy, inflicts the injury"”

conplained of. 1d. (quoting Minell v. Dept. of Social Services,

436 U. S. 658, 694 (1978)). "Policy" is made when a deci si onmaker
with final authority to establish nmunicipal policy with respect
to the action in question issues an official proclamation, policy
or edict. A "custont is a course of conduct which, although not
formally authorized by |law, reflects practices of state officials
that are so permanent and well settled as to virtually constitute
| aw. In either case, it is incunbent upon a plaintiff to show
that a final policymaker is responsible for the policy or custom

at issue. See Penbaur v. Cty of G ncinnati, 475 U. S. 469,

481-82 (1986); Andrews v. Gty of Philadel phia, 895 F.2d 1469,

1480 (3d Cir. 1990). A nunicipal official is not a final
policymaker if his decisions are subject to review and revision.

See Morro v. Gty of Birmngham 117 F.3d 508, 510 (11th Gr.

1997), cert. denied, 118 S. C. 1299 (1998). Liability under 8§

1983 may be predicated on a final policymaker's omissions if this

i naction evinces "deliberate indifference" to the rights of those

12



wi th whom an of f endi ng subordi nate cones into contact. See

Bonenberger v. Plymouth Twp., 132 F.3d 20, 25 (3d Cr. 1997).

Def endants argue that plaintiff has not identified, and
cannot identify, any official "policy" of retaliating against
out spoken police officers or whistleblowers because the only
"policies" of the Philadel phia Police Departnment are Directives
promul gated by the Comm ssioner and there is no Directive
requiring or authorizing retaliation agai nst outspoken officers

or whi stl ebl owers. Defendants cite Littlejohn v. Cty of

Phi | adel phia, 1993 W. 79600 (E.D. Pa. Mar. 22, 1993) for the

proposition that the Third Crcuit has held that in the
Phi | adel phia city governnent "only sonmeone hol ding the rank of
Comm ssi oner may be considered the final decision-nmaker."

Littlejohn was not in fact a decision of the Third Grcuit. It

was a district court opinion affirmed by an unpublished order of
the Third Grcuit. See 14 F.3d 48 (3d Gr. 1993). Moreover, the

word " Conm ssioner"” appears nowhere in Littlejohn.

Whet her an official is a final policymaker in a
particular area or on a particul ar issue depends upon the
definition of his functions under pertinent state |aw.

See M llian v. Mnroe County, 520 U. S. 781, 785 (1997),;

Garrison v. Burke, 165 F.3d 565, 572 (7th Cr. 1999); Mers v.

County of Orange, 157 F.3d 66, 76 (2d Cr. 1998), cert. denied,

119 S. C. 1042 (1999); Garrett v. Kutztown Area School Dist.,

13



1998 W. 513001, *4 (E.D. Pa. Aug. 11, 1998). For many areas and
i ssues, nmunicipal departnment heads are in fact final

pol i cymakers. Defendants note that plaintiff in any event did
not specifically allege the existence of an "official policy"
promul gated by anyone who could be characterized as a "final

deci si on- maker."

I nsofar as plaintiff criticizes the requirenent that
only a high | evel decisionmker may pronul gate "official policy"
bi ndi ng upon the nmunicipality as "rigid" and susceptible to an
"ostrich-head in the sand defense," the short answer is that the
requi renent has been recogni zed and enphasi zed by the Suprene
Court of the United States. Plaintiff’s contention that "a panel
of the Fifth Crcuit rejected the high policy decision naker

theory" is incorrect. Plaintiff points to Sharp v. Gty of

Houston, 164 F.3d 923 (5th Cr. 1999). 1In fact, the Court in
Sharp found that a policy, customor practice was established by
evidence that plaintiff’'s "supervisors all the way up the chain
of command, including Nuchia," know ngly acquiesced in acts of
retaliation against plaintiff for reporting m sconduct of other
police officers to the Internal Affairs Division. |d. at 935.
M. Nuchia was the Chief of Police, the highest ranking
policymaker within the Departnent. 1d. at 926.

A "policy," however, is not limted to an edict or

directive. A single decision by an official with final

14



di scretionary deci sionmaking authority over the subject matter

can constitute a "policy." See Penbauer, 475 U. S. at 480; Kennan

v. Gty of Philadel phia, 983 F.2d 459, 468 (3d Cr. 1992);

Omi poi nt Communi cations, Inc. v. Penn forest Twp., 1999 W

181954, *10 n.4 (MD. Pa. Mar. 31, 1999); Callahan v. Lancaster-

Lebanon Internediate Unit 13, 880 F.2d 319, 341 (E.D. Pa. 1994).

An official with final decisionmaking authority also nmay del egate
his power to a subordi nate whose decision, if unconstrained,

could then constitute an "official policy." See City of St.

Louis v. Praprotnik, 485 U S. 112, 126-27 (1988); Penbauer, 475

U S at 483 n.12; Ware v. Jackson County, M., 150 F.3d 873, 885-

86 (8th Gr. 1998); Hyland v. Wnder, 117 F.3d 405, 414 (9th

Cr.), anended on denial of rehearing, 127 F.3d 1135 (9th Cr.

1997), cert. denied, 118 S. C. 1166 (1998); Scala v. City of

Wnter Park, 116 F.3d 1396, 1399-1400 (11th G r. 1997); Andrews

v. Gty of Philadel phia, 895 F.2d 1469, 1481 (3d Gr. 1990). It

is not clear fromthe face of the conplaint that plaintiff wll
be unable to show the Conm ssioner del egates to district
supervisors the unfettered authority to nmake work assignnents and
to discipline officers.

Def endants argue that plaintiff has also failed to
assert the existence of a "custonl because he has not alleged the
exi stence of any docunents acknow edgi ng the "unstated code of

silence" and has not identified specific w tnesses who woul d

15



testify to the existence of the code. A plaintiff need not
produce evidence or identify witnesses to survive a notion to

dismss for failure to state a claim See, e.g., Hakinoglu v.

Trunp Taj Mahal Assocs., 876 F. Supp. 625, 628-29 (D.N.J. 1994),

aff’d, 70 F.3d 291 (3d Cr. 1995). Even at a trial, a plaintiff
obvi ously need not produce docunentary evidence of a code which
allegedly is "unstated."

Plaintiff has alleged that a district supervisor
apparently authorized to nake work assi gnnents and take
disciplinary action used this authority illegally to harass and
retaliate against him He has alleged that he conplained to the
Internal Affairs Bureau, presumably the office designated by the
Comm ssioner to deter such conduct and resol ve such conpl ai nts,
and was retaliated against for doing so.

It is not clear fromthe face of the conplaint that
plaintiff will be unable to show that authority to take the
preventive and renedial action inplicated was del egated to
district |l eadership and Internal Affairs officials who then
encouraged or acquiesced in a practice of illegal retaliation.

I ndeed, it is not beyond doubt fromthe face of the conpl aint
that plaintiff will be unable to show rel evant know edge and
deli berate inaction by others in the chain of comand incl uding

t he Conmm ssioner. See Carter v. City of Phil adephi a, F. 3d

_, 1999 W 250771, *13 (3d Gir. Apr. 28, 1999) ("insistence

16



that [plaintiff] nust identify a particular policy and attribute
it to a policymaker at the pleading stage, w thout benefit of
di scovery, is unduly harsh").

Def endants Nestel and LaCon have al so noved to di sm ss
plaintiff’s 8§ 1983 clainms as to themon the ground of qualified
immunity. I ndividual governnent officials engaged in
di scretionary functions enjoy qualified imunity from suits under
§ 1983 when "their conduct does not violate clearly established
statutory or constitutional rights of which a reasonabl e person

woul d have known." Sherwood v. Miulvihill, 113 F. 3d 396, 398-99

(3d Gr. 1997) (quoting Harlow v. Fitzgerald, 457 U.S. 800, 818

(1982)). The question is whether a reasonable officer in
def endant’ s position could have believed his conduct was | awful
in view of clearly established | aw and the information he

possessed. See Parkhurst v. Trapp, 77 F.3d 707, 712 (3d Cr.

1996) .

Def endants Nestel and LaCon argue that they are
entitled to qualified imunity because "[t]here is nothing which
woul d indicate to [them] that in performng their normal duties,
whi ch include the occasional initiation of disciplinary
procedures, they mght be violating plaintiff’s constitutional
rights.” At this juncture, the court nust assune to be true al
of plaintiff’s factual allegations. A police supervisor who

takes disciplinary or retaliatory action against a subordi nate

17



for speaking out against police m sconduct or racial
di scrimnation would be violating a clearly established right of
whi ch a reasonabl e police supervisor would be aware. See, e.q.

Watters v. Gty of Phil adel phia, 55 F.3d 886, 892-93 (3d Gr.

1995); Bennis v. Gable, 823 F.2d 723, 733 (3d G r. 1987) (right

not to be subjected to adverse enploynent action in retaliation
for engaging in protected First Anmendnent activity clearly

established since 1982); MDonald v. Gty of Freeport, Tex., 834

F. Supp. 921, 930-32 (S.D. Tex. 1993) (police officers who
retaliate agai nst subordinates for reporting police m sconduct
not entitled to qualified imunity from§8 1983 suit).

V. Concl usi on

Consistent with the foregoing, plaintiff’s 8§ 1981 claim

will be treated as nmerged into his 8 1983 clai mand defendants’
motion to dismss will be denied. An appropriate order will be
ent er ed.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
COLLI NS M LES : CIVIL ACTI ON
V.
CI TY OF PH LADELPHI A,

CAPT. THOMAS NESTEL and :
LT. JOHN LaCON : NO. 98-5837

ORDER

AND NOW this day of May, 1999, upon
consi deration of defendants’ Mdtion to Dismss (Doc. #3) and
plaintiff’s response thereto, consistent with the acconpanyi ng

menorandum | T IS HEREBY ORDERED t hat said Motion i s DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



