IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARD M RESN CK, ESQ. . AViL ACTI ON

VS.
: NO 99-Cv-0022
ANGEL MANFREDY, JOHN NANFREDY
JEFFREY H. BROWN, ESQ ,
and D ANCONA & PFLAUM

AMENDED MEMORANDUM AND ORDER

JOYNER, J. April , 1999

Def endants have noved to dismss this action for lack of in
personam jurisdiction and for failure to state a cl ai mupon which
relief may be granted pursuant to Fed. R Gv.P. 12(b)(2) and (6).
Alternatively, they argue that venue in this district is inproper
and request that this matter be transferred to the Northern
District of Illinois. For the reasons which follow, the notion
is granted in part and denied in part.

Hi story of the Case

Bernard Resnick is “a well-known and reputed attorney
engaged in the practice of sports and entertai nment | aw who has
been licensed to practice |aw in Pennsylvania and the District of
Col unbia since 1987.' This action (like the Remick matter)
arises out of a nowterm nated fee agreenent which Angel Manfredy

entered into with Plaintiff Resnick’ s colleague, Lloyd Rem ck on

! This action is a conpanion action and is nearly identical

to the case of Remick v. Manfredy, et. al., Cvil Action No. 99-
0025.




January 11, 1997. Under that agreenent, Rem ck and Resnick were
to act as |ightweight boxer Angel Manfredy’'s speci al
counsel / sports agents in the procurenent, negotiation and
drafting of boxing, pronotions and endorsenent agreenents.
According to the plaintiff’s conplaint in this case, they
were retained by Manfredy in |large part because his current
counsel, Defendant Brown, an associate attorney with the
defendant law firm D Ancona & Pflaum had little experience in
drafting and/ or negotiating boxing agreenents. (Pl’s Conpl.,
14). M. Brown is alleged to have represented Angel Manfredy in
negotiating the fee agreenent with Rem ck and his then-law firm
Burditt & Radzius in an arns-length transaction. (Conplaint,
116). In consideration for their services, Rem ck and Resnick
were to receive 5% of Angel Manfredy’' s boxi ng conpensation up to
the first $35,000 received by Manfredy for his first boxing match
under the agreenent and 8% of his conpensation for all matches
thereafter. Additionally, Rem ck and Resnick were to receive 15%
of the gross anobunt earned for any endorsenents and appear ances
whi ch they procured for Manfredy. Then, as between them Rem ck
and Resnick were to split any fees they received in working for
Manfredy 75/25, with Rem ck receiving 75% and Resni ck receiving
25% of the earned incone. (Conplaint, s 12, 13, 15). Any fees
arising therefromremai ned due and owing to Rem ck and Resni ck
upon Manfredy's recei pt for the duration of any agreenent which
plaintiff and his coll eague negotiated on Manfredy' s behal f.

(Conpl aint, 117).



Despite the fact that Rem ck and Resnick secured a | ong-term
pronoti onal agreenent with Cedric Kushner Pronotions and a Future
Ri ghts Agreenment with Main Events Corporation for Manfredy one
nmonth after they were retained to represent him both of which
called for the paynent of purses in the m ni rum anount of
$250, 000, by letter dated March 2, 1998, Angel Manfredy
term nated Rem ck’s services citing a unified | ack of strategy
and Resnick’s allegedly ineffective negotiation skills.
(Conplaint, s 18-19). Plaintiff contends that defendants John
Manfredy and Jeffrey Brown assisted Angel Manfredy in drafting
this letter, prevented plaintiff from speaking wth Manfredy
directly and ot herw se i nduced Angel Manfredy to termnate his
professional relationship with he and Rem ck. (Conplaint, s 19,
25, 32-33). Plaintiff further alleges that defendants Brown and
John Manfredy have nmade di sparagi ng and untrue comments about him
both orally and in witing to third parties including pronoter
Cedric Kushner and Lou DeBella of Honme Box Ofice for the sole
pur pose of harmng plaintiff’s business. (Conplaint, {s 30-31).
In reliance upon these allegations, plaintiff seeks damages from
t he defendants for breach of contract, defamation, tortious
interference wth contractual relations, unfair
conpetition/di sparagenent and for purported violations of his
right to publicity, which claimappears to be in the nature of
one for m sappropriation of his |ikeness.

Def endants nove, as they did in the Rem ck action, to

dismss the plaintiff's conplaint for |ack of personal

3



jurisdiction and proper venue or, alternatively for transfer to
the Northern District of Illinois.

St andards Applicable to 12(b)(2) Mtions

| nasmuch as | ack of personal jurisdiction is a waivable
defense under Fed.R G v.P. 12(h)(1), it is incunbent upon the
defendant to challenge it by filing a notion to dism ss under

Rule 12(b)(2). See, e.g.: dark v. Matsushita Electric

| ndustrial Co., Ltd., 811 F. Supp. 1061, 1064 (M D. Pa. 1993).

Once done, the burden shifts to the plaintiff to cone forward

with sufficient facts to establish that jurisdiction is proper.

Zi ppo Manuf acturing Conpany v. Zippo Dot Com lInc., 952 F. Supp.
1119, 1121 (WD. Pa. 1997). The plaintiff neets this burden by
making a prima facie showi ng of “sufficient contacts between the

def endant and the forumstate.” |1d., quoting Mellon Bank (East)

PSES, N.A. v. Farino, 960 F.2d 1217, 1223 (3rd Cr. 1992) and

Carteret Savings Bank, F.A. v. Shushan, 954 F.2d 141, 146 (3rd

Gir. 1992).

A Rule 12(b)(2) nmotion is inherently a matter which requires
resolution of factual issues outside the pleadings. Once the
def ense has been raised, then the plaintiff nust sustain its
burden of proof in establishing jurisdictional facts through

sworn affidavits or other conpetent evidence. Wber v. Jolly

Hotels, Inc., 977 F. Supp. 327, 331 (D.N. J. 1997) citing, inter

alia, Tine Share Vacation Cub v. Atlantic Resorts, Ltd., 735

F.2d 61, 67, n. 9 (3rd Cr. 1984). At no point may a plaintiff

rely on the bare pleadings alone in order to withstand a

4



defendant’s Rule 12(b)(2) notion to dismss for lack of in
personam jurisdiction. Once the notion is nmade, the plaintiff
must respond with actual proofs, not nere allegations. |d.

Di scussi on

Under Fed. R Civ.P. 4(e), a district court is permtted to
assert personal jurisdiction over a non-resident to the extent
al l owed under the |l aw of the state where the district court sits.

Tinme Share Vacation Gub, 735 F.2d at 63. In Pennsylvania, the

| ong-arm statute extends jurisdiction to the “full est extent
al l owed under the Constitution of the United States and may be
based on the nobst mninmumcontact with this Commonweal th al | owed

under the Constitution of the United States.” Sant ana Product s,

Inc. v. Bobrick WAshroom Equi pnent , 14 F. Supp.2d 710, 713

(MD. Pa. 1998); 42 Pa.C. S. 85322(b). In other words, the reach
of jurisdiction under Pennsylvania |aw is coextensive with the
Due Process Cl ause of the United States Constitution. Id.

“The constitutional touchstone” of the determ nation whether
an exercise of personal jurisdiction conports wth due process
“remai ns whet her the defendant purposefully established *m ni num
contacts’ in or purposely directed its activities toward

residents of the forumstate.” Asahi Mtal Industries Co., Ltd.

V. Superior Court of California, 480 U. S. 102, 108, 107 S.Ct.

1026, 1030, 94 L.Ed.2d 92 (1987) quoting Burger King Corp. V.

Rudzewi cz, 471 U. S. 462, 474, 105 S.Ct. 2174, 2183, 85 L.Ed.2d
528 (1985) and International Shoe Co. v. Washington, 326 U.S.

310, 316, 66 S.Ct. 154, 158, 90 L.Ed. 95 (1945).
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There are two theories under which a defendant may be
subject to personal jurisdiction. |If the plaintiff’s cause of
action arises out of a defendant’s forumrelated activities, such
that the defendant should reasonably anticipate being haled into
court there, that defendant may be subject to the state’s
jurisdiction under the concept of “specific jurisdiction.”

Worl d- Wde Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297, 100

S. . 559, 567, 62 L.Ed.2d 490 (1980); Santana Products, Inc.,

supra, at 713; Allied Leather Corp. v. Altama Delta Corp., 785

F. Supp. 494, 497 (M D.Pa. 1992). “General jurisdiction” exists
when the plaintiff’'s cause of action arises fromthe defendant’s
non-forumrelated activities. To establish general jurisdiction,
the plaintiff nust show that the defendant has maintai ned

conti nuous and systematic contacts with the forum  Vetrotex

Certai nteed Corporation v. Consolidated Fiber d ass Products,

Co., 75 F.3d 147, 151 (3rd GCir. 1996); National Paintball Supply,

Inc. v. Cossio, 996 F.Supp. 459, 461 (E.D. Pa. 1998).

Plaintiff here contends that this Court has both general and
specific personal jurisdiction over each of the defendants
because both Angel Manfredy and D Ancona & Pflaum solicit
busi ness in Pennsylvania through their Internet web sites and
because in retaining plaintiff and his coll eague to represent
him Angel Manfredy consciously chose to conduct business with
two Pennsyl vani a resi dents.

It is indisputable that in very recent years the |nternet

has drastically changed the way the world does business--it is
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now possi bl e to conduct business and to provide information and
products to consuners and ot her businesses entirely froma

desktop conmputer. See, e.qg.: Anerican Guvil Liberties Union v.

Reno, 929 F. Supp. 824, 830-848 (E.D.Pa. 1996). Al though there is
scant authority on the subject of whether offering |Internet
access wWill confer personal jurisdiction over an individual or
entity in a given state, we recently had occasion to address this

issue in Blackburn v. Walker Oiental Rug Galleries, Inc., 999

F. Supp. 636 (E. D.Pa. 1998) and we believe our summary of the | aw
of the area there is equally applicable in this action:

I n anal yzing a defendant’s contacts through the use of the
Internet, the probability that personal jurisdiction nay be
constitutionally exercised is “directly proportionate to the
nature and quality of comrercial activity that an entity
conducts over the Internet.” Zippo Manufacturing Co. V.
Zippo Dot Com, Inc., 952 F. Supp. 1119, 1124 (WD. Pa. 1997).
Three types of contacts have been identified in order to
determ ne the existence of personal jurisdiction. Wber v.
Jolly Hotels, 977 F. Supp. 327, 333 (D.N.J. 1997). The first
type of contact is when the defendant clearly does business
over the Internet. 1d. “If the defendant enters into
contracts with residents of a foreign jurisdiction that

i nvol ve the know ng and repeated transm ssion of conputer
files over the Internet, personal jurisdiction is proper.”
Zi ppo, 952 F. Supp. at 1124 (citing ConpuServe, Inc. v.
Patterson, 89 F.3d 1257 (6th Cir. 1996)). The second type
of contact occurs when “a user can exchange information with
the host conmputer. |In these cases, the exercise of
jurisdiction is determ ned by exam ning the | evel of
interactivity and commercial nature of the exchange of
information that occurs on the Website.” Zi ppo, at 1124
(citing Maritz, Inc. v. Cybergold, Inc., 947 F. Supp. 1328
(E.D. Mb. 1996)); Weber, 977 F.Supp. at 333. The third type
of contact involves the posting of information or
advertisenents on an Internet Web Site which is accessible
to users in foreign jurisdictions. Zippo, 952 F.Supp. at
1124; see Weber, 977 F.Supp. at 333; Bensusan Rest aurant
Corp. v. King, 937 F.Supp. 295 (S.D.N. Y. 1996). Personal
jurisdiction is not exercised for this type of contact
because “a finding of jurisdiction...based on an Internet
web site would nean that there would be nationw de (indeed,

7



worl d wi de) personal jurisdiction over anyone and everyone
who establishes an Internet web site. Such nationw de
jurisdiction is not consistent with personal jurisdiction
case law...” Wber, 977 F.Supp. at 333 (quoting Hear st
Corp. v. CGoldberger, 1997 W. 97097, at *1 (S.D.N. Y. 1997)).

999 F. Supp. at 638-639.

In this case, it is clear fromthe face of the plaintiff’s
conplaint that all of the defendants with the exception of Ange
Manfredy are residents of the State of Illinois. Angel Manfredy
is an Indiana resident. Defendants Angel Manfredy, John Manfredy
and Jeffrey Brown have provided affidavits attesting that they do
not own property and do not conduct business in Pennsyl vani a,
save for their telephonic or witten contacts wth Messrs.
Resni ck and Rem ck which were all made or originated from
II'linois. Their only physical contacts wth Pennsyl vani a have
come in the course of traveling to and from ot her |ocations and
on personal natters.

According to the affidavit of the managi ng partner of the
law firm defendant, D Ancona & Pflaumis a general practice firm
conprised of 100 attorneys, all of whomwork in the Chicago
office and are residents of Illinois. The firm does not have a
Pennsyl vani a office or affiliate, although it does have records
of having a total of 54 past and present clients in the
Commonweal t h of Pennsyl vani a.

In addition, both Angel Manfredy and D Ancona & Pfl aum
mai ntain Internet web sites which may be accessed by typing in
t he addresses “ww. el di abl oboxi ng. conf and “ww. dancona.com”

respectively. Through his web site, Angel Manfredy provides
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information regarding his personal history and activities and his
hi story and record as a professional boxer, any upconm ng fights,
phot ographs and i nformati on on what it takes to becone a
successful boxer. Through this site, Manfredy offers phot ographs
and other nenorabilia, fan club nenberships, and various types of
nmer chandi se such as “El Diablo” t-shirts and baseball caps for
sale. According to John Manfredy, who is Angel Manfredy’s
manager and the creator of the web page, while order forns for
nmer chandi se may be downl oaded fromthe web site, nerchandi se
orders are only taken through the nmail and there have been no

sal es of nerchandi se or fan club nenberships to anyone in

Pennsyl vani a to date.

D Ancona & Pflaumi s web page, in turn, is simlar in that it
offers informati on concerning the firm s attorneys, practice
areas and specialties, and the firnm s speaker’s bureau. Wile it
may offer slightly nore information, the information and data
offered over this web site essentially mrrors that which is
provided in the Mrtindal e- Hubbel Legal Directory.

In conparing the web sites at issue in this case with the

three types of sites which were reviewed in \Wal ker, Weber and

Zi ppo, all supra, we find that the Defendants’ web sites are
“passive” in nature in that there is no evidence that they are
interactive or offer anything other than general information and
advertising. Advertising on the Internet has been held to fall
under the sane rubric as advertising in a national nagazi ne and

it is well settled lawin this Grcuit that advertising in a

9



national publication does not constitute the ‘continuous and

substantial contacts with the forumstate’ required to give rise

to a finding of general jurisdiction. See: Wber, 977 F. Supp. at
333, citing Gehling v. St. CGeorge’s School of Medicine, 773 F.2d

539, 542 (3rd Cir. 1985) and Hearst Corp. v. Goldberger, supra,

1997 WL 97097 at *10. Accordingly, we reject the plaintiff’s
claimthat this Court has general personal jurisdiction with
respect to Angel Manfredy, John Manfredy, or Jeffrey Brown.

W likew se reject the plaintiff’s contention that specific
personal jurisdiction over the defendants may be found here by
virtue of the fee agreenent which his colleague Rem ck had with
Angel Manfredy. In this regard, the plaintiff clains that since
Manfredy asked that he and Rem ck represent him Manfredy
targeted Pennsylvania and it was therefore foreseeabl e that any
“effects” of Manfredy’'s breach of the fee agreenent would be felt
in Pennsylvania. W disagree.

In the absence of any contacts with Pennsylvania, the fact
that harmis felt in Pennsylvania from conduct occurring outside
the state is not sufficient to satisfy due process unless the
def endant targets Pennsyl vania through the tortious conduct.

Sant ana Products, supra, at 715, citing inter alia, Surgical

Laser Techs. v. CR Bard, Inc., 921 F. Supp. 281, 285 (E.D. Pa.

1996), Supra Medical Corp. v. MGonigle, 955 F. Supp. 374, 382

(E.D.Pa. 1997). Here, accepting as true Plaintiff’s contention
that it was Manfredy who contacted he and Rem ck, the fee

agreenent nevertheless called for Rem ck and Resnick to provide
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services to Manfredy, who resides in Indiana. By his own
pl eading, Plaintiff avers that he is “a well-known and reputed
attorney engaged in the practice of sports and entertai nment |aw’
and is and was “engaged in an ongoi ng business relationship with
prom nent Phil adel phia sports and entertai nnment |awer LIoyd
Rem ck.” (Conplaint, fs 10-12). Remck’ s conplaint, in turn
avers that he has a “national practice specializing in sports
and entertainnment |aw,” through which he presumably targets and
conducts business on behal f of out-of-state residents and on the
soil of states other than Pennsylvania. (Rem ck Conplaint, 13).
What’s nore, there is no evidence that any of the fights
whi ch Rem ck and Resnick purportedly secured for Manfredy were to
t ake place in Pennsylvania, or that Manfredy executed the fee
agreenent or any endorsenent, pronotional or fight agreenents in
Pennsylvania. M. Mnfredy' s affidavit reflects that the only
time he has been in Pennsylvania was to deplane at the
Phi | adel phia airport en route to Atlantic CGty, NJ. In short,
there is no evidence to suggest that Angel Manfredy in any way
directed his activities toward the Commonweal th of Pennsyl vani a,
other than retaining an attorney with a national practice whose
office, along with that of his colleague, is located in
Phi | adel phi a and who are nmenbers of the Pennsylvania Bar. W do
not find this sole contact between M. Manfredy and Messrs.
Rem ck and Resnick to be sufficient to confer specific

jurisdiction on this Court. See: Vetrotex Certainteed Corp. v.

Consolidated Fiber dass, 75 F.3d 147, 151, 152 (3rd G r. 1996)
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(single agreenent, standing alone, is an insufficient ground upon
whi ch to exercise specific personal jurisdiction, nor do
i nformational conmunications in furtherance of a contract between
a resident and a non resident establish the purposeful activity
necessary for a valid assertion of personal jurisdiction over
non-resi dent defendant). Accordingly, the Defendants’ notion to
dismss for lack of in personamjurisdictionis granted with
respect to Angel Manfredy, John Manfredy, and Jeffrey Brown.

As regards the |aw firm defendant, given its adm ssion that
it has records of having serviced 54 clients in Pennsyl vani a,
some of which are present clients, we conclude that sufficient
evidence exists that it has purposefully availed itself of the
privilege of conducting activities within this state to justify
t he exercise of general personal jurisdiction over it. However,
portions of Plaintiff’s conplaint shall be dism ssed as agai nst

this defendant as well pursuant to Fed. R Civ.P. 12(b)(6). ?

2 |t has long been held that the issue of the sufficiency

of a pleading may be raised by the filing of a notion to dismss
for failure to state a clai mupon which relief can be granted
pursuant to Fed. R Civ.P. 12(b)(6). 1In resolving a Rule 12(b)(6)
notion, the courts are to primarily consider the allegations in
the conplaint, although matters of public record, orders, itens
appearing in the record of the case and exhibits attached to the

conpl aint may al so be taken into account. Chester County
Internediate Unit v. Pennsylvania Blue Shield, 896 F.2d 808, 812
(3rd Gr. 1990). 1In so doing, the court nmust accept as true the

facts alleged in the conplaint, together with all reasonabl e

i nferences that can be drawn therefrom and construe themin the
light nost favorable to the plaintiff. Markowitz v. Northeast
Land Co., 906 F.2d 100, 103 (3rd Cir. 1990); Hough/Loew
Associates, Inc. v. CLX Realty Co., 760 F.Supp. 1141 (E.D. Pa.
1991). The court's inquiry is directed to whether the

al l egations constitute a statement of a claimunder Rule 8(a) and
whet her the plaintiff has a right to any relief based upon the
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Specifically, plaintiff’s clains against D Ancona & Pflaum
are set forth in Counts Il, Il1l, IV and VI of the conplaint under
the state |l aw theories of unfair conpetition/disparagenent,
tortious interference with contract/inducenment to breach contract
and defamation. Since, however, we could not find any instance
in Pennsyl vania | aw where a cause of action for “Inducenment to
Breach Contract” was recogni zed separate and apart froma cl aim
for tortious interference wth existing and prospective
contractual relations and since the clains in Count IV are based
upon the sane set of facts as Count 111, Count IV is dismssed
wi th prejudice as against D Ancona & Pflaum as being duplicative
of Count I11.

Li kew se, as plaintiff’s Count Il “Unfair Conpetition--

Di sparagenent” claimis prem sed solely upon the allegedly
“untrue comments” nmade by defendants “to Plaintiff’s associ ates,
i ncluding but not imted to boxing pronoters and tel evision
networ k executives for the sol e purpose of causing injury to
Plaintiff’s business reputation and goodwill,” we find that it

is simlarly duplicative of plaintiff’'s Count VI defamation

facts pled. Dismssal under Rule 12(b)(6) for failure to state a
claimis therefore limted to those instances where it is certain
that no relief could be granted under any set of facts that could
be proved. Ransomv. Marazzo, 848 F.2d 398, 401 (3rd GCr. 1988);
Angel astro v. Prudential -Bache Securities, Inc., 764 F.2d 939,
944 (3rd Gr. 1985), cert. denied, 470 U S. 935, 106 S.Ct. 267,
88 L.Ed.2d 274 (1985).
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claim?® Consequently, Count Il of the conplaint is dismssed
Wi th prejudice agai nst the | aw firm def endant.

To plead a cause of action for defamation in Pennsylvania, a
plaintiff must plead and prove each of the follow ng el enents:

(1) The defamatory character of the comunication

(2) Its publication by the defendant.

(3) Its application to the plaintiff.

(4) The understanding by the recipient of its defamatory
nmeani ng.

(5) The understanding by the recipient of it as intended to
be applied to the plaintiff.

(6) Special harmresulting to the plaintiff fromits
publ i cati on.

(7) Abuse of a conditionally privileged occasion.

Furillo v. Dana Corporation Parish Division, 866 F.Supp. 842, 847

(E.D.Pa. 1994), citing 42 Pa.C. S. 88343, Elia v. Erie lnsurance

Exchange, 430 Pa. Super. 384, 634 A 2d 657, 659 (1993). Under
Pennsyl vani a defamation law, it is within the trial court’s
province to make an initial determ nation whether or not the
chal | enged statenents are capabl e of having a defanmatory neani ng.
1d.

I n Pennsylvania, a defamatory statenent is one that “tends
to so harmthe reputation of another as to lower himin the

estimation of the comrunity or to deter third persons from

® Indeed, unfair conpetition is a comon |aw cause of

action which has been generally defined as the passing off by a
def endant of his goods or services as those of another by virtue
of substantial simlarity between the two | eading to confusion on
the part of potential custoners or the m srepresentation by a

def endant of the qualities, origin or contents of his products or
services. See, e.qg.: Qardian Life Ins. Co. of Anerica v.
Anerican Guardian Life Assurance Co., 943 F. Supp. 509, 517
(E.D.Pa. 1996); Mercury Foam Corp. v. L & N Sales & Marketing,
625 F. Supp. 87 (E. D.Pa. 1985); Schm d Laboratories v. Youngs Drug

Products, Corp., 482 F.Supp. 14, 21 (D.N.J. 1979).
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associating or dealing with him” U.S. Healthcare, Inc. v. Blue

Cross of Greater Phil adel phia, 898 F.2d 914, 922 (3rd Cr. 1990)

quoting Birl v. Philadelphia Electric Co., 402 Pa. 297, 303, 167
A . 2d 472 (1960). In determ ning whether or not a particular
comruni cation is defamatory, the court nust view the statenent in
context wwth an eye toward the effect the article is fairly
calculated to produce and the inpression it would naturally
engender in the mnds of the average persons anbng whomit is

i ntended to circul ate. Baker v. Lafayette Coll ege, 516 Pa. 291,

296, 532 A 2d 399, 402 (1987); Corabi v. Curtis Publishing

Conpany, 441 Pa. 432, 447, 273 A .2d 899, 907 (1971). Opi nion,

wi t hout nore, does not create a cause of action in |ibel;
instead, the allegedly libeled party nust denonstrate that the
comruni cat ed opi nion may reasonably be understood to inply the
exi stence of undiscl osed defamatory facts justifying the opinion.
Baker, 516 Pa. at 296-297, 532 A 2d at 402.

In this case, Plaintiff is basing his defamation claim
against the law firm defendant on Attorney Brown’s purported ora
and witten statenents to such third persons as Cedric Kushner
and Lou DeBella of HBO that plaintiff was an ineffective
negotiator and failed to secure endorsenents for Angel Mnfredy
and on the March 2, 1998 term nation letter from Angel Manfredy
to LI oyd Rem ck which allegedly gives the fal se inpression that
plaintiff was unsuccessful in obtaining endorsenents. View ng
t hese all eged statenents in the context under which they were

all egedly made, we find that plaintiff has adequately pled a
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cause of action for defanmati on against the law firm based upon
the alleged actions of its enployee, Brown. Thus, Count VI of
the conplaint shall stand against the |aw firm defendant only.

We reach a simlar conclusion with respect to the
plaintiff’s Count Ill claimfor interference with business and
contractual relationships.

Pennsyl vani a has adopted the Restatenent (Second) of Torts
8766 (1979) version of tortious interference with contract while
recogni zing two distinct branches of the tort: one concerning
exi sting contractual rights and another regardi ng prospective
contractual relations. Under the Restatenent, “one who
intentionally and inproperly interferes with the performance of a
contract (except a contract to marry) between another and a third
person by inducing or otherw se causing the third person not to
performthe contract, is subject to liability to the other for
the pecuniary loss resulting to the other fromthe third person’s

failure to performthe contract.” U.S. Healthcare v. Blue Cross,

898 F.2d at 924-925; Adler, Barish, Daniels, Levin and Creskoff

v. Epstein, 482 Pa. 416, 431, 393 A 2d 1175 (1978), cert. denied,

442 U.S. 907, 99 S.Ct. 2817, 61 L.Ed.2d 272 (1979).

Wth respect to prospective contractual relations, the
followi ng el enents nmust be denonstrated: (1) a prospective
contractual relation; (2) the purpose or intent to harmthe
plaintiff by preventing the relation fromoccurring; (3) the
absence of privilege or justification on the part of the

defendant; and (4) the occasioning of actual danmage resulting
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fromthe defendant’s conduct. |[d.

Here, the plaintiff seeks to hold the |aw firmvicariously
liable for the alleged actions of its associate attorney, Jeffrey
Brown who purportedly “on his own behalf and on behal f of
Def endant D Ancona & Pflaum induced Angel Manfredy to break his
prof essi onal agreenent wth Rem ck and Resnick, specifically
instructing and |later drafting the March 2, 1998 |letter to Ll oyd
Z. Rem ck and thereafter maneuvering hinself in place of Rem ck
and Resnick and then facilitating the installation of Angel’s
brot her, John Manfredy, as Angel Manfredy’'s nanager.” (Pl'"s
Conpl aint, s 45, 50). These allegations are, we find,
sufficient to state a cause of action upon which relief may be
granted if proven, for tortious interference with an existing
contractual relation, i.e., Resnick’s representation of Ange
Manfredy. Accordingly, Count |1l also survives the defendant’s
notion to dism ss.

An order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BERNARD M RESN CK, ESQ. . aAViL ACTI ON
VS. :
: NO 99-Cv-0022

ANGEL MANFREDY, JOHN I\/ANFREDY

JEFFREY H. BROWN, ESQ ,
and D ANCONA & PFLAUM

ORDER

AND NOW this day of April, 1999, upon
consi deration of the Defendant’s Mdtion to Dismss Plaintiff’s
Conpl aint and Plaintiff’'s Response thereto, it is hereby ORDERED
that the Motion is GRANTED I N PART and DEN ED I N PART, the
Conplaint is DISM SSED wi thout prejudice inits entirety with
respect to Defendants Angel Manfredy, John Manfredy and Jeffrey
H Brown, Esquire for lack of personal jurisdiction, and Counts
Il and IV of the Conplaint are DI SM SSED wi th prejudice as
agai nst Defendant D Ancona & Pflaum In all other respects, the

nmotion i s DEN ED.

BY THE COURT:

J. CURTI'S JOYNER, J.
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